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Introduction

From the beginning of my humanitarian work in 1985, I have been
fascinated by the issues involved in protecting people. Others could deal with
the nitty-gritty logistics of moving in relief supplies and deploying medi-
cal personnel to the world’s latest hotspot, but for me, the essence of the
humanitarian enterprise was protection. Protection encompassed the real
life-and-death issues: taking action to stop refugees from being pushed back
across borders, civilians from being massacred by vigilantes or insurgents,
and women from being raped by marauding gangs and providing support
to desperate people who use desperate measures to try to find safety in dis-
tant lands. Protecting vulnerable people was central to my work. It had a
noble feeling about it. And although legal expertise was helpful, working
on protection issues did not require much technical experience. I certainly
knew nothing about the geology of drilling boreholes, but I could see that
there was a relationship between the location of water sites and the safety of
women. And as a political scientist, I found it easy and interesting to pick up
enough international law to participate in the discussions.

In the mid-1980s, protection was largely the territory of lawyers, par-
ticularly specialists in international refugee law, international humanitarian
law, and human rights law. But in the 1990s, the failure of the international
community—and the humanitarians—to prevent widespread bloodshed in
Somalia, Bosnia, and Rwanda forced protection advocates to rethink that
approach. Urging compliance with international standards, deploying inter-
national peacekeepers, and establishing safe havens simply were not enough
to protect people on the ground. In the absence of concerted political action
to protect civilians, humanitarian agencies began to incorporate protec-
tion into their work, emphasizing protection in the field and incorporating
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xii Introduction

protection into their programs. The burgeoning number of humanitarian
actors and increased funds for humanitarian work meant that more people
than ever before were not only talking about protection but also incorporat-
ing protection into their humanitarian programs.

Protection is now very much in vogue in the humanitarian world. Every-
one’s talking about it, everyone’s “doing” it: developing policies on protec-
tion, assessing protection needs, incorporating protection into mainstream
practice, developing protection indicators. Policies, manuals, guidelines, and
training courses on protection abound. Scholars and practitioners alike dis-
cuss their understanding of the concept of protection at conferences orga-
nized for that purpose. Countless articles, books, studies have been devoted
to the subject.

I have always been an advocate of protection, and this explosion of interest
should make me happy. But instead, I find that the current focus on protec-
tion leaves me uneasy. Uncomfortable questions emerge: Can anyone “do”
protection? Can humanitarian action stop violence by determined warlords?
When military troops vaccinate kids, is that protection? Does monitoring the
number of rapes in a community actually protect women from being raped?
As the concept has been stretched to include all manner of important activi-
ties—from provision of food to curriculum development, from advocacy to
monitoring, from building latrines to voter registration—has the concept
of protection begun to lose its distinctive meaning? Is every humanitarian
action, undertaken by any actor, protection? My unease with the expansion
of the term “protection,” coupled with my commitment to those whose lives
have been shattered by war or natural disaster, led me to read everything I
could find about protection—which, I discovered, is a full-time job. Eventu-
ally that unease led me to write this book.

This book explores the evolution of the international community’s under-
standing of protection, with a particular emphasis on the humanitarian
community. The first two chapters trace the historical development of the
concept of protection through the emergence of humanitarian principles,
international humanitarian law, refugee law, and international human rights
law. The description of the current “architecture of protection” in chapters
3 and 4 focuses on the many actors who are involved in assisting and pro-
tecting civilians in a range of situations created by conflict. There are more
humanitarian actors than ever before. At its best, the increase represents an
outpouring of compassion from groups around the globe. Less positively, it
signifies that when there is a vacuum in assisting and protecting people in
need, other groups with less altruistic aims may step in. On a practical level,
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the fact that there now may be hundreds or thousands of actors in an emer-
gency situation complicates coordination. The proliferation of humanitar-
ian actors also raises questions about whether motivation matters when the
issue is saving lives. Does it make any difference if it’s the United Nations
High Commissioner for Refugees or the African Union that is trying to pro-
tect people? What if it’s Hezbollah or a Shiite militia in Iraq? Or Walmart
or Oxfam?

Chapter 5 places the issue of protection and the differences in the under-
standing of protection into a larger political context. In the field of interna-
tional relations, humanitarian action traditionally was seen as marginal to
the great issues of war and peace. That has changed. Humanitarian issues are
now front and center in security debates. At the national level, U.S. defense
secretary Robert Gates has said that the fight against terrorism will not be
won by troops alone: “We cannot kill or capture our way to victory.” That
view has been echoed in the military echelons by Admiral Michael Mullen
and General Stanley McChrystal.”* Further, the notion of protecting civilians
is pivotal to counterinsurgency (COIN) guidance issued to NATO and U.S.
troops in Afghanistan by two U.S. Forces—Afghanistan/International Security
Assistance Force commanders: General McChrystal in 2009 and his succes-
sor, General David Petraeus, in 2010.% At the global level, the United Nations
Security Council routinely debates the protection of civilians. The Interna-
tional Criminal Court issues arrest warrants for President Omar Bashir of
Sudan for killing his own people. The examples could go on and on, but the
issue of protecting vulnerable people, at least some vulnerable people, has
moved from being soft politics to being hard politics. Politics, national inter-
ests, and, above all, concerns about national security determine which groups
receive international attention, assistance, and—sometimes—protection.

What do actions taken at the global level have to do with the protection
offered by humanitarian agencies on the ground? What is the relationship
between efforts to improve global governance and humanitarian response?
For example, in search of a more coherent response to conflict situations,
the United Nations increasingly is working through integrated missions in
which all UN agencies engaged in a particular country are brought together
in support of a common objective and under a single leader. That means
that humanitarian activities are supposed to be part and parcel of the UN’s
overall strategy in a particular conflict situation. But sometimes humanitar-
ian and political objectives are at odds, as when political actors insist that
refugees should return to their homes so that they can vote in a referen-
dum while humanitarians argue that it is not yet safe to do so. What are the
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consequences of integrated missions for humanitarian principles and for the
security of humanitarian workers?

“There are no humanitarian solutions to humanitarian problems,” Sadako
Ogata, former UN High Commissioner for Refugees, wrote in her memoirs.’
What is the relationship between humanitarian action, protection, and solv-
ing the problems that create humanitarian emergencies? Protection of civil-
ians has emerged front and center in discourse at the United Nations. By the
end of the 1990s, explicit reference to the protection of civilians emerged in
the UN Security Council. By adopting resolution 1296 on April 19, 2000, the
Security Council placed the protection of civilians in armed conflicts at the
“heart of the UN’s future agenda.” UN Security Council resolutions increas-
ingly affirm the importance of protection of civilians and UN peacekeep-
ing operations now routinely mandate that their forces protect civilians. At
the UN General Assembly’s 2005 World Summit, held at UN Headquarters
in New York, the world’s leaders unanimously adopted the doctrine of the
“responsibility to protect” populations from genocide, war crimes, ethnic
cleansing, and crimes against humanity.

Chapter 6 explores three central challenges facing humanitarian workers
today: creating a “humanitarian space” or an operational environment in
which humanitarian agencies can act on the basis of long-standing principles
of neutrality and impartiality; the oft-lamented but never really addressed
problem of transitioning from emergency relief to long-term development;
and the sticky issue of accountability (is humanitarian action undertaken
on behalf of donors or beneficiaries?). Chapter 6 also discusses the differ-
ent interpretations of protection that humanitarian actors bring to their
work, with a focus on the relationship between protection and assistance.
For example, some make the case that educational programs for adolescents
prevent their recruitment into insurgent groups. But can assistance become a
substitute for protection, as in Bosnia, where UN convoys delivered food and
medicine, keeping people alive, while humanitarian actors were powerless to
prevent snipers from raining bullets on civilians in Sarajevo? Has provision
of humanitarian assistance become a convenient way for governments to
compensate for the lack of political action to prevent violence?

Chapter 7 looks at response to natural disasters in terms of protection.
Traditionally those affected by floods, volcanoes, and earthquakes were seen
as being in urgent need of relief supplies but not protection. That percep-
tion was challenged by the evaluation of the response to the 2004 Indian
Ocean tsunami, in which widespread human rights abuses were apparent
in both the immediate response and long-term recovery efforts. Within the
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international community a consensus has emerged that protecting commu-
nities affected by natural disasters is an essential task, even as the question of
which international agency will be responsible for protection has become a
political hot potato in humanitarian reform.

The question of who pays for protection is considered in chapter 8. On
the global level, official development assistance (ODA) has increased signifi-
cantly in recent years, and humanitarian assistance has increased as a per-
centage of overall ODA. Yet official flows of financial support are dwarfed by
the impact of remittances, funds that migrants working abroad send home
to their families and communities. Nongovernmental organizations (NGOs)
are the main actors in the humanitarian system, responsible for spending
about two-thirds of the funds raised for humanitarian response. What is the
relationship between the funding of humanitarian responses and protection?
And why are the UN’s protection programs funded so poorly in comparison
with other mainstream assistance programs, such as those for provision of
food and water?

Chapter 9 identifies three interrelated challenges that are bound to impact
efforts to protect civilians in the future: changes in the nature of and actors
in warfare (including robots and drones); urbanization; and climate change.
International humanitarian law, established to protect soldiers hors de com-
bat and civilians, seems increasingly irrelevant when belligerents are terror-
ists, drug traffickers, and warlords motivated by greed who may never have
heard of international law or even the United Nations. The majority of wars
today are “civilian-based civil wars” in which “the outdoor café, the intervil-
lage bus, the weekend marketplace [have] become battlegrounds, targeted
because they are the places in which civilians live and work.”® On a very dif-
ferent level, military technologies that already are available mean that military
actions undertaken by developed countries increasingly will be carried out by
unmanned drones and robots, raising the possibility that the only combat
casualties will be insurgents and civilians—and probably more of the latter
than the former. Few humanitarians have begun to grapple with the implica-
tions of those technologies on humanitarian action and humanitarian law.

Increasing percentages of the world’s population now live in urban areas,
and we are likely to see greater convergence between street gangs and insur-
gents, between drug traffickers and armed opposition movements. On a
practical level, providing humanitarian assistance in an urban area is very
different from managing a refugee camp in an isolated rural area. Although
there is a lot of uncertainty about the effects of climate change, it seems
certain that changing climatic conditions are increasing the severity and
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frequency of natural disasters. Urban populations are especially vulnerable
to sudden-onset natural disasters, as evidenced by the January 2010 earth-
quake in Haiti. The potential impact of climate change also raises troubling
questions for the international legal order. For example, what happens when
small island states are submerged and no longer exist? Will the state still have
a seat at the United Nations? Will anyone be obliged to give their citizens a
place to live? Where will people go and who will protect them when they are
forced to leave their countries because climate change has destroyed their
livelihoods? Is it incumbent on the international community to protect peo-
ple displaced by climate change?

Chapter 10 makes the case that current understandings of protection—
and there are many—are out of synch with the international political order
and the realities of conflict today. Paradigms and practices set up to protect
refugees through the asylum system and in UN-managed camps do not work
when most of the world’s displaced people remain within the borders of
their country and live, often invisibly, among urban populations. Action to
protect internally displaced persons—whether through humanitarian assis-
tance or through military action under the emerging norm of responsibility
to protect—is at odds with the bedrock principle of national sovereignty.
Governments of the global South increasingly view such actions as encroach-
ment on their sovereignty and as a pretext for intervention intended to serve
other, not-so-humanitarian interests. The chapter concludes by suggesting
that humanitarian actors should acknowledge their limits in protecting civil-
ians. It provides an alternative way of considering different types of protec-
tion and raises questions about the ability of the international community
writ large to protect civilians in light of the coming challenges.

For twenty years I worked in the humanitarian field and grew to love the
people, the institutions, and yes, even the jargon of the humanitarian world.
I worked in different ways in many different crises, beginning with the 1984—
85 famine in Ethiopia and on through the turbulent 1980s in crises in Central
America, Indochina, and Afghanistan. The emergencies of the 1990s, begin-
ning with the displacement of the Kurds in northern Iraq and quickly fol-
lowed by crises in Somalia, Bosnia, and Rwanda, were especially troubling. I
remember thinking at the time, “This isn’t just about logistics or money or
even politics. These are fundamental ethical questions. After the Holocaust
of World War II, how can the world not act when hundreds of thousands
of Rwandan Tutsis are slaughtered? How could the massacre of Srebenica
happen? In Europe? In the last decade of the twentieth century? Do we all
just act as if Somalia doesn’t exist?” It wasn’t until the 2004 tsunami that I
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began to see natural disasters through the perspective of protection. Before
the tsunami, I had never thought about the particular protection needs of
those uprooted by floods. But I came to see that the dividing line between
natural disasters (some of which may not be so natural after all) and conflicts
was actually quite blurry.

Through many crises on different continents, affecting people in vastly
different circumstances, I have continued to believe that there is something
universal in compassion, in wanting to reach out to help those who are suf-
fering. I am touched when my eighty-three-year-old mother, having seen
TV images of the Haitian earthquake in January 2010, says, “I sent a check to
the Red Cross today.” There is something laudable when Pakistani business-
men and civil society groups load up their cars and trucks with supplies to
deliver to Pakistanis displaced from the Swat Valley by counterinsurgency
campaigns. Not only do such noble actions help save lives, they also repre-
sent the best in humanity. There are some who have worked many years in
humanitarian operations and have become cynical about the humanitarian
enterprise. I am not one of them. But as a political scientist, I have recog-
nized from the beginning of my engagement in humanitarian efforts that the
international response to the victims of war and disaster depends more on
politics than on altruism.

My hope is that this book will sharpen the understanding of what protec-
tion means in the context of humanitarian action. I certainly do not have all
the answers, but I hope that by asking tough questions and providing some
political analysis of the context, the book will contribute to more effective
international action to protect people struggling to survive in places like the
Philippines and the Democratic Republic of the Congo, Haiti and Gaza, and
hundreds of other places that never make it to the front pages of Western
newspapers.
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Humanitarian Principles
and International Law

Protect: To defend or guard from danger or injury; to support or
assist against hostile or inimical action; to preserve from attack,
persecution, harassment, etc.; to keep safe, take care of; to extend
patronage to: to shield from attack or damage.'

The concept of protection is an ancient one, cited liberally in the
Hebrew Scriptures and later in the New Testament, the Koran, and other
religious writings. The word “protect” comes from the Latin protegere,
meaning to shield, cover, protect, defend. Over the ages in Western civiliza-
tion, the term has been used in various ways: God’s protection, royal protec-
tion, diplomatic protection, self-protection, protection under the law, and,
more recently, equal protection, trade protection, consumer protection,
social protection, environmental protection, copyright protection, and so
on. “Protection” is a nice word, a noble word. It is used by historians, politi-
cal scientists, anthropologists, lawyers, politicians, and even theologians with
somewhat different meanings. But it always has a positive connotation.

Since the establishment of the modern international system based on
nation-states, usually dated from the Treaty of Westphalia in 1648, it is a rec-
ognized responsibility of states to protect their citizens from harm, to defend
them from danger, to save them from persecution—in short, to keep them
safe. The ability to protect one’s citizens is intrinsic to the very definition of a
state. If a state cannot protect its people, it has failed as a state.?

But there are times when states are not able to protect all of their people
and when international law—particularly international humanitarian law,
human rights law, and refugee law—provides for protection by others. Most
recently the 2005 World Summit adopted the doctrine of “responsibility



2 Humanitarian Principles and International Law

to protect,” which affirms the centrality of the state as the protector of its
people but also sets out a series of measures to be taken by the international
community when a state is unable or unwilling to protect its citizens.

This book focuses on the understandings and practice of protection in the
international humanitarian system, but humanitarians have no monopoly
on the term. Protection has become central to UN discussions—and deci-
sions—on peacekeeping. All but one of the eleven peacekeeping missions
initiated in the past decade have included the protection of civilians in their
mandate.’ Protection of civilians has become a UN-wide priority.

Protection in the Humanitarian World

The concept of protection was central to the development of international
humanitarian law (IHL), the first component of the concept of protec-
tion, which initially stemmed from the need to protect soldiers who were
wounded, captured, or otherwise hors de combat. IHL was expanded in 1949
to include measures to protect civilians, and since then the International
Committee of the Red Cross (ICRC), the guardian of IHL, has tried to pro-
vide guidance on such thorny issues as distinguishing civilians from combat-
ants and the question of the responsibility of nonstate actors to uphold THL,
including protection of civilians. ICRC also has moved to respond to new
forms of warfare and has played a leadership role in the campaign to ban
antipersonnel land mines. In other words, over the past 150 years or so, IHL
has expanded its original remit to protect prisoners of war and wounded
soldiers into a broad range of activities designed to protect civilians who are
affected by but are not direct participants in conflicts.

The development of a second fundamental component of the concept
of protection occurred in the aftermath of the European wars of the twen-
tieth century, when protection of refugees emerged as a response to the
plight of individuals who had fled their countries because of those wars or
because of persecution. Because their governments were no longer able to
protect them, it was the responsibility of host governments and the inter-
national community to do so. Just as the International Committee of the
Red Cross became the guardian of international humanitarian law, the
United Nations High Commissioner for Refugees (UNHCR) became the
custodian of international refugee law. Still later in the twentieth century,
the growing recognition that people who were displaced from their com-
munities but remained within the borders of their countries also needed
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protection led to the development of international norms for protecting
internally displaced persons.

A third component of the notion of protection comes from international
human rights law. The Universal Declaration of Human Rights refers to
“protection” ten times: “Human rights should be protected by law, “All are
entitled to equal protection under the law,” and so on. In fact, much of the
modern human rights movement is about expanding the scope of protec-
tion: protection of the rights of racial and ethnic minorities, of children, of
women, and of gay and lesbian people; protection of the cultures of indig-
enous people; and so on.* The expansion of the groups in need of protection
paralleled the expansion of the understanding of human rights from its early,
almost exclusive focus on the civil and political rights of individuals to its
inclusion of the economic, social, and cultural rights of both individuals and
communities. By the end of the 1990s, explicit reference to the protection of
civilians emerged in UN Security Council resolutions.

As universal human rights broadened to include more groups, so too
the concept of protection expanded in human rights discourse. Protection
meant not only physical protection of people from violence and legal protec-
tion of refugees from deportation but also protection from hunger, illness,
and discrimination. Similarly, one can trace the expansion of protection in
the humanitarian field from protection of soldiers (hors de combat) to pro-
tection of refugees, to protection of children in armed conflict, to protection
of internally displaced persons, to protection of women against sexual and
gender-based violence, to protection of civilians.

The intersection of the concepts of protection, humanitarian response,
and human rights is a close and mutually reinforcing one, although the
actors in these three spheres often seem to function in their own particular
“territories,” with few genuinely collaborative efforts.

Protection in the Wider World

It is useful before jumping into the historical development of concepts of
protection and current practices to step back for a moment to look at the
big-picture developments on the international scene.

The current international order is in transition, and what the future order
will be is unclear. There are new possibilities for global governance and
renewed interest in multilateral efforts to address climate change, resolve
conflicts, and hold war criminals accountable. On many different fronts,
conceptual developments are occurring on parallel tracks, often without
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much cross-fertilization, but all represent a desire to do more to protect peo-
ple whose governments cannot—or will not—protect them. It is almost as
if there is a universal yearning for a global system that can keep people safe.

Development. The concept of economic development has expanded from
the emphasis on national economic growth in the 1950s to include concerns
about equitable distribution of resources; community empowerment; rule
of law; environmental issues; and, most recently, human security. Human
security moves away from the focus on national security to consider what
causes individuals to feel secure. Although the concept remains a bit ambig-
uous and is interpreted in different ways, it generally refers to “freedom from
threat to the core values of human beings, including physical survival” but
also to community, economic, environmental, food, health, personal, and
political security’ and to health and access to education.® The concept of
human security, it is important to recall, originated with the United Nations
Development Program, but it parallels the expanded notion of protection
evident in both the humanitarian and human rights worlds.

Security. Military approaches to security have broadened dramatically in
recent decades, from launching interstate wars to responding to insurgen-
cies, failed states, and terrorism. The U.S. military’s current emphasis on sta-
bilization operations recognizes that issues such as rule of law and humani-
tarian response are as important to security as combat operations. Security
is not just about fighting and winning wars any more, it is about embracing
a whole range of actions that are actually quite similar to those incorporated
in the expanded notions of human security and human rights. “Winning
hearts and minds” is seen as key to defeating insurgencies. In July 2008 the
U.S. secretary of defense, Robert Gates, declared, “We cannot kill or capture
our way to victory” in the long-term campaign against terrorism, arguing
that military action should be subordinate to political and economic efforts
to undermine extremism.””

International Accountability. The movement to bring perpetrators of war
crimes and other atrocities to justice gathered momentum in the 1990s, with
the establishment of international tribunals in the former Yugoslavia and
Rwanda, the prosecution of war criminals by domestic courts in other coun-
tries, and the adoption of the Rome Statute in 1998, which was the basis
for the establishment of the International Criminal Court. Such measures to
increase accountability and establish new judicial mechanisms were not only
intended to punish those guilty of war crimes, genocide, and crimes against
humanity but also to deter combatants from committing mass atrocities and
hence to protect civilians.
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Security Council, Peacekeeping, and Responsibility to Protect. Since 1948,
there have been sixty-four UN peacekeeping operations, and since the end
of the cold war, the number of those operations has expanded dramati-
cally. Today there are more than 100,000 UN peacekeeping troops, working
in fifteen missions,® most of whom are charged not only with keeping the
peace (a bit of a misnomer in many of the newer missions) but also with
protecting civilians. Protection of civilians has emerged front and center in
Security Council deliberations. And when the 2005 World Summit unani-
mously adopted the responsibility to protect doctrine, it suggested that the
governments of the world were committed to ensuring that war crimes, eth-
nic cleansing, and genocide would be prevented through an effective inter-
national response.

The UN’s Quest for Coherence. UN reform efforts over the past decade are
evidence of dissatisfaction with piecemeal approaches to the world’s prob-
lems and a desire to find a coherent, holistic approach. Rather than having a
dozen different UN agencies (and their supporting constituencies) embark
on programs to respond to particular needs in a given country, the reasoning
goes, the UN could increase its impact and effectiveness through a coherent
and coordinated approach. Thus the idea of integrated missions, the one-
UN initiative, the capstone doctrine on UN peacekeeping, the Peacebuild-
ing Commission, and the doctrine of responsibility to protect emerged—all
recognizing that development, humanitarian response, politics, security, and
peace are fundamentally linked. All of those reform initiatives represent a
desire for the United Nations to become more effective, more coordinated,
and more relevant in addressing the world’s problems. It is almost as if, hav-
ing been blocked by cold war rivalries for so long, the UN is now searching
for its place in the world, and the question of the protection of civilians is
central to that quest.

Different developments concerning protection are explored in greater
detail in ensuing chapters, but it is important to note here the convergence
that has emerged in many diverse fields toward a holistic focus on protec-
tion. As concepts, protection, human rights, and human security have much
in common. They all have moved beyond a concern with physical protec-
tion of the individual to a more expansive understanding—that to protect
people, uphold their rights, and provide for their security means to address
their social, economic, cultural, and political needs. In their efforts to be
all-inclusive, these three concepts—human rights, human security, and pro-
tection—also have expanded so much that they are ambiguous, vague, and
difficult to put into operation.
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Origins of the Modern International Humanitarian System

The understanding of protection in modern political discourse has been
shaped by three historical strands. In the middle of the nineteenth century
principles of humanitarianism and international humanitarian law, which
was intended to protect persons affected by war and armed conflict, began
to emerge. In the middle of the twentieth century, refugee law was developed
to protect people who had left their countries because of fear of persecution
and whose governments were unable or unwilling to protect them. After
World War 11, international human rights law developed as a cornerstone
of the new international order. Governments were now obliged to protect
their citizens during times of peace as well as during conflict, and that obli-
gation was a matter of international law, not just a private matter between a
state and its citizens. All three of these legal traditions originated in Europe
in response to particular historical events, and all served the political inter-
ests of the major powers of the time. All three were codified as universal
legal obligations, and they have since been accepted by the vast majority
of the world’s governments. Although implementation of the binding legal
instruments has been (and probably always will be) uneven, the concept
that people have a right to protection has become central to the interna-
tional system.

While international humanitarian law regulates the protection of per-
sons and the conduct of hostilities in armed conflict, international refugee
law focuses specifically on protecting persons who have fled their countries
because of persecution. International human rights law imposes standards
that governments must adhere to in their treatment of persons in times of
both peace and war.

Each of the three strands included binding international agreements
identifying the persons to be protected, the standards of protection, and the
parties responsible for providing the protection. All of them chip away at the
notion of state sovereignty, the cornerstone of the international system since
the Peace of Westphalia in 1648. Moreover, each strand is identified with a
particular international institution: the International Committee of the Red
Cross is the guardian of international humanitarian law; the United Nations
High Commissioner for Refugees has a supervisory role in the 1951 United
Nations Convention Relating to the Status of Refugees; the UN Commission
on Human Rights, reconstituted in 2005 as the Human Rights Council, over-
sees various mechanisms concerned with implementation of various human
rights legal instruments.
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The normative framework represented in the three legal traditions has led
to new political initiatives from various quarters—from calls for humanitar-
ian intervention in the early 1990s to unanimous endorsement of the concept
of responsibility to protect by the 2005 World Summit. The recognition that
certain groups have particular unmet needs for protection has led to new
policies, norms, and initiatives. In 1998, the representative of the secretary-
general on internally displaced persons presented to the UN Commission
on Human Rights the Guiding Principles on Internal Displacement, which
uphold the rights of people who, although forced to flee their communities,
remain within the borders of their own country. Over the past decade there
has sometimes been tension between those advocating on behalf of particu-
lar groups, such as women, children, and internally displaced persons, and
those arguing that singling out groups for special attention means that oth-
ers are left out. The evolution of the concept of protection of civilians and
the increasing emphasis on vulnerability analysis at the operational level is a
response to some of the criticisms.

While it probably is true that the existing instruments for ensuring pro-
tection—the conventions and covenants, the ICRC, UNHCR, and UNICEF
(United Nations Children’s Fund)—could not have come into being with-
out the support of powerful governments that saw some political advantage
in creating them, it also is true that the concept of protection has become a
powerful tool in defending some of the most vulnerable members of society
from actions of their own governments.

This chapter traces the historical emergence of two of these three histori-
cal strands: international humanitarian law and refugee law. International
human rights law is discussed in chapter 2.

Humanitarianism and International Humanitarian Law

Humanitarian principles have been part of human existence since the begin-
ning of recorded history. In fact, anthropologists tell us that the social norm
of charity was a necessity, not just a nice thing to do, for prehistoric societies.’
The idea that it is good to protect and provide for the most vulnerable mem-
bers of society—the widows and orphans, disabled and sick, foreigners and
paupers—is central to all religious traditions. For example, zakat—which
involves giving alms to the poor in part to help engender social equality—is
one of the five pillars of Islam, which are obligatory acts for each Muslim."
Long before the development of international humanitarian law, social insti-
tutions were established in different parts of the world to care for and protect
vulnerable people. Egyptian pharaohs, we are told in the Hebrew Scriptures,
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saved grain to feed their people during times of famine. The monasteries of
Europe provided sanctuary to travelers and fed the poor.

Modern humanitarianism is generally dated to the mid-nineteenth cen-
tury, when a remarkable reform movement grew up in Europe and North
America, largely out of the Christian evangelical tradition of service. At
that time civil society actors were challenging the institution of slavery and
undertaking the reform of hospitals, mental institutions, and prisons. Nurs-
ing made its appearance as a profession with Florence Nightingale, who set
off to care for British soldiers wounded during the Crimean War, and Clara
Barton, who worked with the wounded and missing during the U.S. Civil
War. At the height of the colonial period, thousands of missionaries and
evangelists set off for distant lands, bringing the Gospel but also education
and health care with them. By the end of the century, philanthropy was in
full swing, with wealthy industrialists forming foundations as “private orga-
nizations with public purposes.”!

The Industrial Revolution also was in full swing during the nineteenth
century, permitting the production of new weapons that made wars more
deadly, and mass conscription increased the proportion of the population at
risk in war.'> Wars between European states and the U.S. Civil War produced
millions of casualties. Battlefield medical treatment was primitive, and most
wounded in battle simply died. Prisoners of war were treated poorly. The
U.S. Civil War produced more than 400,000 Union and Confederate prison-
ers, many of whom died in appalling conditions.”* Major military powers
reportedly provided more veterinarians to care for horses than doctors to
care for soldiers wounded in battle."

It was in the context of terrible military casualties in warfare coupled
with a growing abolitionist and reformist movement that Henri Dunant, a
Swiss entrepreneur, stumbled on the battlefield of Solferino in 1859, where
some 40,000 Austrian and Italian troops—then at war with one another—
lay wounded and dying on the battlefield. He was shocked at the carnage
and enlisted women in the neighboring villages to assist the victims on both
sides. Dunant returned to his native Geneva from Solferino, seized with the
idea of creating an independent, neutral organization that would minister to
wounded soldiers on all sides of a conflict in the name of humanity.

Dunant published A Memory of Solferino, a book about his experiences,
and began mobilizing support for his idea of an independent humanitar-
ian organization. Specifically, he called for the establishment of local, vol-
untary relief committees and the protection of the volunteers.”” He man-
aged to bring together representatives from sixteen nations at a conference
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organized by the International Committee for the Relief of the Wounded in
Qctober 1863. At the conference, the committee was transformed into the
International Committee of the Red Cross, and it adopted the Red Cross
emblem that is so well known today—the reverse of the emblem of the Swiss
flag. A year later the Swiss government convened a diplomatic conference at
which the twelve nations attending drafted and adopted the Geneva Conven-
tion for the Amelioration of the Condition of the Wounded in Armies in the
Field. The Convention of 1864 became the first component of what came to
be known as international humanitarian law.

At the same time that Henri Dunant was mobilizing support for voluntary
relief committees, Clara Barton was serving as a nurse for the Union army
during the U.S. Civil War. Shortly after the war ended, President Abraham
Lincoln asked her to take charge of getting information on all the missing
men in the Union army. She pursued that task diligently, tracking down the
names of thousands of soldiers who had died in the war. Facing exhaustion,
she traveled to Europe on her doctor’s orders in 1868 to rest and regain her
health, and there she was drawn into discussions with the brand-new ICRC
and efforts to start national societies. When she returned from Europe, she
lobbied hard for U.S. recognition of the ICRC. When the American Red
Cross was founded in 1881, Barton served as its first president.

And so the Red Cross movement was born. The ICRC was established to
assist soldiers wounded in war (and others who were no longer engaged in
hostilities), and national Red Cross societies were created to assist civilians.'
Clara Barton’s work in tracing Union soldiers became the nucleus of a large
part of the ICRC’s work in tracing family members.

ICRC’s mandate to aid wounded soldiers during war expanded over time
to include prisoners of war, soldiers wounded or imprisoned during other
types of armed conflict, and eventually civilians. ICRC’s work with detain-
ees began during World War I, when operations expanded greatly, and the
ICRC was awarded the Nobel Peace Prize in 1917 for its efforts. The ICRC’s
role as a neutral intermediary between warring parties also gained credence
during that time. After the war, ICRC and the newly formed League of Red
Cross Societies responded to the mass famine in Russia, where 32 million
people faced death from starvation.'” The same crisis in Russia would prove
pivotal in the development of the international refugee system.

The League of Red Cross and Red Crescent Societies—now the Interna-
tional Federation of Red Cross and Red Crescent Societies (IFRC)—was the
umbrella group charged with coordinating the growing number of national
societies. Established with only twelve national societies in 1919, the IFRC
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today encompasses 186 national Red Cross and Red Crescent societies with
97 million volunteers and 300,000 staff members.!®

Opver the years, the Red Cross movement expanded in scope and activities.
The interwar period, during which the Russian famine and later the Spanish
Civil War challenged the Red Cross to respond to widespread human need,
was especially important. The interwar years also were a time of increasing
tension between the ICRC and the national Red Cross/Red Crescent socie-
ties; while they were linked by a common name and history, in practice there
were major differences between them. The ICRC was closely tied to the Swiss
state, and from the beginning it was shaped by Swiss history, politics, and
values—particularly neutrality, which has been a principle of Swiss foreign
policy since the Napoleonic wars and has served to protect it from involve-
ment in European wars. Over the decades, ICRC preserved the Swiss value of
neutrality—in fact, one study found that “in the more than 140 years of the
ICRC’s existence, and even with the opening of the organization’s archives,
there is little evidence of the ICRC intentionally trying to favor one state or
political party—with the major political exception of its deferring to the pri-
orities of the Swiss state during the Second World War.”*

While the ICRC clearly was (and is) a Swiss institution, the creation of
the IFRC was driven by the American Red Cross. As Forsythe notes, “After
all, in the First World War the Americans had deployed four times as many
volunteers in the American Red Cross as the government had deployed sol-
diers in the U.S. expeditionary force.”® From the beginning, the ICRC saw
the League of Red Cross and Red Crescent Societies as a threat to its leader-
ship and tried to limit its authority. In the end, ICRC managed to preserve
its domain—humanitarian protection in conflict situations—leaving the less
glamorous field of natural disasters to the IFRC. But relations between the
two Red Cross entities were tense for much of the last half of the twentieth
century. A rapprochement between the two came about in 1997 with the
negotiation of the Seville Agreement, which spelled out which organization
would take the lead in specific circumstances and committed the two orga-
nizations to effective collaboration in practice. While the ICRC positioned
itself as a neutral intermediary and custodian of international humanitarian
law, the Red Cross/Red Crescent societies, which had an official relationship
with their national governments, were not immune to political pressures.

The history of the Red Cross/Red Crescent societies is fascinating, but
unfortunately it is beyond the scope of this book.”’ Some of the themes
that emerge from its history, however, are the same issues that confront the
humanitarian movement today: expansion of mandates; tensions and turf



Humanitarian Principles and International Law 11

wars between humanitarian actors; difficult political decisions over coop-
erating and collaborating with governments; growth in number of staff (in
1939, on the eve of World War II, the ICRC had three administrative staff
members, but it quickly expanded to assist more than 30 million people dur-
ing the war); and questions about accountability, staff security, and relations
with partners in the international humanitarian system.

The seven organizing principles of the Red Cross/Red Crescent movement
have become central to the humanitarian enterprise. Those principles include
three principles that relate exclusively to the movement itself,”> but the other
four have been hallmarks of humanitarian assistance throughout the inter-
national community. In fact, when people refer to humanitarian action, they
usually refer to work carried out under commitment to the principles of

—humanity: to prevent and alleviate human suffering, without ulterior
motives

—impartiality: to relieve the suffering of individuals solely on the basis
of their needs, with no discrimination related to nationality, race, religious
beliefs, or political opinions

—neutrality: to refrain from taking sides in hostilities or “engage[ing] at
any time in controversies of a political, racial, religious or ideological nature”

—independence: to maintain autonomy from governments.*

Those principles have formed the basis of many mission statements and
codes of conduct, including, for example, the ICRC’s code of conduct for the
Red Cross and Red Crescent societies and for nongovernmental organiza-
tions.** (Chapter 6 discusses the principles and the difficulties of implement-
ing them in the world today.)

Efforts to come up with humanitarian laws to apply during wars and con-
flicts have a long history. The just war tradition emerging in the twelfth to the
fifteenth centuries was based on Christian religious tradition, the chivalric
tradition (itself with roots in older understandings of warriorhood), Roman
law, and experiences with the use of force in the service of the emerging
political order.”® The Peace of God movement, which originated in southern
France in the late tenth century, represented the earliest efforts to protect
persons associated with the church, peasants, and others from looting and
violence by soldiers and armed groups.? The movement included initiatives
by local clergy to convene town councils to which nobles were invited to
commit themselves to common standards of behavior during warfare. Those
initiatives were not always successful. However, by the thirteenth century,
the principle of protecting noncombatants was firmly fixed in the canon law
of the Roman Catholic Church, and subsequent development of the idea of
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protecting noncombatants took place within the chivalric tradition. Knights
were to fight only other knights and were not use to arms against groups
such as women, children, the elderly, or the ill, infirm, or mentally deficient.
The tradition was clear: “only people who actually take part in war are to be
treated as combatants; others, regardless of status, are non-combatants.””’
Hugo Grotius, the father of international law, emphasized the importance of
protecting noncombatants in warfare—a tradition codified in military law.”

The Geneva Conventions of 1864 and 1906 focused on combatants who
have been rendered incapable of participating in combat because of injury or
illness.”? The Hague Convention (IV) Respecting the Laws and Customs of
War on Land of 1907 defines a much more extensive list of persons and prop-
erty to be protected: prisoners of war (articles 4-20); occupied territory and its
inhabitants (articles 42-56), including “public buildings, real estate, forests,
and agricultural estates”; and “the property of municipalities, that of institu-
tions dedicated to religion, charity and education, [and] the arts and sciences
[and] historic monuments, works of art and science.”* The convention even
stipulates that “[f]amily honour and rights, the lives of persons, and private
property, as well as religious convictions and practice, must be respected,” in
occupied territory. While there is no definition of a “noncombatant” class,
there is a general understanding that civilians are not to be attacked.

International humanitarian law, also known as the law of armed conflict
or law of war, is a collection of rules that protects civilians and soldiers who
are no longer participating in hostilities. Its purpose is to limit and prevent
human suffering in times of conflict. International humanitarian law is
directed primarily at states, which have a duty to respect it and ensure that it
is respected. IHL is applicable only in times of armed conflict, and it does not
deal with the question of whether the use of force by states or other actors
is legal. Nor does it apply in natural disasters or in situations in which states
abuse their citizens. In other words, IHL accepts the reality that wars will
take place and seeks to mitigate the effects of war on civilians. It is a prag-
matic approach, far from pacifism, which sees war itself as evil.

In August 1949, an international conference in Geneva finalized the text
of four conventions for protecting the victims of armed conflict. However,
the Geneva Conventions of 1949 were not the first international treaties
regulating wars. Agreements for protecting wounded soldiers had been in
existence since the original Geneva Convention of 1864, and additional con-
ventions had been signed since then, protecting prisoners of war and setting
the rules for the conduct of hostilities. But the 1949 conventions provided a
definitive codification of the laws of war as they were then understood, and
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Box 1-1. Instruments of International Humanitarian Law

Convention for the Amelioration of the Condition of the Wounded in Armies
in the Field, Geneva, August 22, 1864

Hague Convention (IV) Respecting the Laws and Customs of War on Land and
Its Annex: Regulations Concerning the Laws and Customs of War on Land,
Qctober 18, 1907

Convention (I) for the Amelioration of the Condition of Wounded and Sick in
Armed Forces in the Field, Geneva, August 12, 1949

Convention (II) for the Amelioration of the Condition of Wounded, Sick, and
Shipwrecked Members of Armed Forces at Sea, Geneva, August 12, 1949

Convention (III) Relative to the Treatment of Prisoners of War, Geneva,
August 12, 1949

Convention (IV) Relative to the Protection of Civilian Persons in Time of War,
Geneva, August 12, 1949

Protocol Additional to the Geneva Conventions of August 12, 1949, and
Relating to the Protection of Victims of International Armed Conflicts
(Protocol I), June 8, 1977

Protocol Additional to the Geneva Conventions of August 12, 1949, and
Relating to the Protection of Victims of Non-International Armed Conflicts
(Protocol IT), June 8, 1977

Protocol Additional to the Geneva Conventions of August 12, 1949, and
Relating to the Adoption of an Additional Distinctive Emblem (Protocol III),
December 8, 2005

they have remained the cornerstone of the law of armed conflict. According
to the ICRC, they are the only international laws to have obtained universal

acceptance—every country in the world is a party to them.”!

Today, the principal instruments of international humanitarian law (box
1-1) are the four Geneva Conventions of 1949 and their three additional pro-
tocols, issued in 1977 and 2005, supplemented by other instruments, such
as the 1925 Geneva Protocol banning the use of gas, the 1977 Ottawa Con-
vention on the Prohibition of Anti-Personnel Mines, and the 1980 Conven-
tion on Certain Conventional Weapons. The Geneva Conventions apply to
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international armed conflicts, and they stipulate that civilians and people no
longer taking part in the hostilities, such as captured or wounded soldiers,
must be spared and treated humanely. In addition, article 3 of all four con-
ventions authorizes the ICRC to offer its services in the event of noninterna-
tional armed conflicts and provides for certain minimum protections for the
victims of such conflicts. That expansion from wars to armed conflicts was a
major shift in terms of increasing the responsibility of the international com-
munity for developments within states. It led to a broader understanding of
the responsibility of the international community for enforcing the rules for
right conduct in armed conflict and to a shift toward viewing violation of the
rules as a crime of war for which individuals could be prosecuted. Currently
194 states are party to the Geneva Conventions, and between 157 and 162
states are party to the protocols of 1977 and 2005.%

When the conventions were drafted in 1949, they were intended to apply
to wars fought between the uniformed armed forces of nation-states. They
were based on the European experience. Although the wars of liberation and
struggles for independence in much of the global South constituted many
of the conflicts in the second half of the twentieth century, they were not a
reference point for the development of international humanitarian law. The
two additional protocols of 1977 broadened the scope of IHL in addressing
the wars that were characteristic of the postcolonial period—for example,
national liberation wars and internal conflicts.

The first three of the Geneva Conventions set out a series of rules for gov-
ernments on the treatment of wounded soldiers and prisoners of war. But
the fourth convention contains a set of protections for civilians, both those
living in occupied territories or otherwise in the hands of a party to a con-
flict. The two additional protocols of 1977 greatly extended the protection of
civilians in international armed conflicts, particularly by forbidding attacks
that could be expected to cause disproportionate harm to civilians. Subse-
quent specific conventions have placed limits on the weapons that combat-
ant forces can use, such as land mines and cluster munitions.

International humanitarian law prohibits making the civilian population
or individual civilians the object of attack, using starvation of civilians as a
method of warfare, and launching indiscriminate attacks affecting the civil-
ian population. Apart from the rules on the conduct of hostilities, IHL also
seeks to protect civilians who find themselves in enemy hands during armed
conflict by specifically prohibiting murder, torture, mutilation, rape, corpo-
ral punishment, collective punishments, taking of hostages, and denial of the
right to a fair trial to civilians subject to criminal process.”
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While the ICRC is proud of the universal acceptance of international
humanitarian law by states, awareness and dissemination of the law are far
from universal. A survey commissioned by the ICRC on the understand-
ing of IHL in eight countries found that slightly less than half of the 4,000
respondents had heard of the Geneva Conventions and slightly more than
half of those familiar with the conventions thought that they limit the suffer-
ing of civilians in wartime.* International humanitarian law and the ICRC
have been criticized for making war more likely by making it more humane.*
It is important to remember, however, that it was in the interest of the great
powers of the time to create and support a neutral humanitarian institution
that could serve as an intermediary between warring parties. It also was in
the interests of militaries to support strong and binding laws of war. Indeed,
probably the most stalwart defenders of international humanitarian law are
military officers who insist that their enemy prisoners be humanely treated
in accord with the Geneva Conventions—to ensure that their own soldiers
will be humanely treated if captured or wounded.

Yet violations of international humanitarian law have been common over
the past century—for example, by occupying powers such as the Soviet Union
in Afghanistan and by military forces engaged in interstate conflicts, such as
Iranian and Iraqi forces at war in the mid-1980s. Rebel groups ranging from
the Khmer Rouge in Cambodia to the Mozambican National Resistance
Movement (RENAMO) often have slaughtered civilians with little concern
for the provisions of the international conventions. Such violations con-
tinue today, although ICRC and other mediators have found that insurgent
groups often are aware, at least in general terms, of international humanitar-
ian law—and with the establishment of the International Criminal Court
and other judicial mechanisms, they are eager to avoid being charged with
war crimes. While the Geneva Conventions may have seemed irrelevant to
Charles Taylor’s forces when they mutilated and murdered women and chil-
dren in Liberia, Taylor is now facing trial on eleven counts of war crimes and
crimes against humanity under the provisions of the Special Court for Sierra
Leone for his actions in supporting rebel forces in Sierra Leone. At the same
time, many believe that international humanitarian law has been weakened
by U.S. actions to fight terrorists, particularly the use of enhanced interroga-
tion techniques and indefinite detention of prisoners as enemy or unlawful
combatants rather than as prisoners of war when international humanitarian
law precludes torture.*

The humanitarian component of protection thus comes from efforts
to limit the effects of war, to protect both soldiers who are no longer



16 Humanitarian Principles and International Law

combatants and civilians. The humanitarian component includes a body
of law (international humanitarian law), an international agency legally
entrusted with upholding the law (the ICRC), a complex web of quasi-
governmental Red Cross/Red Crescent national societies, and a set of com-
mon humanitarian principles.

While international humanitarian law applies only to situations of armed
conflict, as noted above, humanitarian principles serve as the bedrock for
all humanitarian action, including in natural disasters. While ICRC is the
custodian of international humanitarian law, in fact most agencies, whether
intergovernmental or nongovernmental, see themselves as acting in accord
with those principles.

The word “humanitarian” has come not only to mean provision of life-
saving assistance (in contrast, say, to long-term development assistance or to
actions to promote human rights) but also to represent the values of inde-
pendence, neutrality, and impartiality. And as explored in the next chap-
ter, the term “humanitarian” has been appropriated by all manner of actors
who have no commitment to—and sometimes no familiarity with—the core
humanitarian principles developed more than one hundred years ago. They
include, for example, actors that provide assistance to people in need but
only if they are members of a particular religious group, those that provide
humanitarian aid to support national foreign policy objectives, and those
that distribute humanitarian assistance as a profitmaking enterprise.

ProTECTION AND ICRC

The role of the International Committee of the Red Cross in protection
is unique. It is the only humanitarian actor with a mandate to take action to
prevent attacks on civilians; all other humanitarian agencies focus primar-
ily on working with the victims of such attacks.” In seeking to deter attacks
on civilians by government forces or armed opposition, ICRC carries out
behind-the-scenes negotiations with a variety of armed entities on the basis
of its neutrality and impartiality. While most other humanitarian actors
sometimes adopt pragmatic approaches to ensure access—for example,
accepting armed escorts to protect their staff in dangerous situations—ICRC
stands virtually alone in rejecting that approach in almost all situations.*®

As part of its work in building a supportive environment for protec-
tion, ICRC also exercises a leadership role within the international com-
munity in promoting and upholding standards and guidelines for action.
Following five years of consultations, the International Committee of the
Red Cross adopted the following definition of protection—a definition that
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subsequently was accepted by the Inter-Agency Standing Committee, the
body established by the UN General Assembly to coordinate humanitarian
work among the world’s major humanitarian actors:

Protection is defined as all activities aimed at obtaining full respect
for the rights of the individual in accordance with the letter and spirit
of the relevant bodies of law, namely human rights law, international
humanitarian law and refugee law.*

That is a broad definition: all activities; full respect for the rights of the
individual. This definition, which was adopted by the Inter-Agency Stand-
ing Committee in 1999, has become the standard definition for UN agen-
cies, the ICRC, the Red Cross/Red Crescent societies, and nongovernmental
organizations.

ICRC also proposed a protection framework in which three types of activi-
ties may be considered to promote protection and may occur simultaneously:

—Responsive action: activities undertaken to respond to an abuse, aimed
at stopping it, preventing its recurrence, or alleviating its immediate effects

—Remedial action: activities aimed at restoring people’s dignity and ade-
quate living conditions

—Environment-building action: activities intended to promote an envi-
ronment conducive to full respect for the rights of the individual.*

Activities to protect people thus cover a broad range, including direct
material and psychosocial assistance to victims of human rights abuses;
advocacy; awareness raising; strengthening of civil society; pursuit of justice;
and establishment of institutional mechanisms for response or prevention.

The humanitarian community has adopted the ICRC-promoted principle
that protection means upholding all rights of the individual, not just ensur-
ing physical security. Education is protection. The threat of indictment by the
International Criminal Court is protection. Training programs on human
rights is protection. The placement of latrines, the provision of reproductive
health services, and livelihood projects all are protection. Handbooks have
been developed, conferences organized, and policy guidelines formulated on
incorporating protection into every aspect of humanitarian response.*!

In fact, it is hard to think of any activity carried out by a humanitarian
organization in the field that could not be considered protection. Building
shelters, registering voters, negotiating with the government, informing the
public, disabling land mines, and developing preschool curriculums—all
can be considered protection activities. When asked whether the defini-
tion has become so broad as to be meaningless, ICRC staff respond that it is
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important to have a common “chapeau,” an umbrella under which differ-
ent organizations can develop their own definitions, just as ICRC has done.
Without that common overarching definition, there is the risk that organiza-
tions will do very different things.*

To respond to the large number of humanitarian actors, ICRC also took
the lead in developing minimum standards for humanitarian organizations
engaged in protection to provide basic guidance about what activities can
and cannot be considered protection.* Although the process took two years,
the standards were drafted in a consultative process and, with the exception
of guidance on relations between humanitarian agencies and military forces,
they proved to be remarkably consensual.

Refugee Law

A second important component of protection comes from the development
of the international refugee regime.* By the nineteenth century, an essen-
tial function of a national government was to protect its citizens when they
were abroad. Citizens traveling in other countries who found themselves in
trouble could appeal to their governments for help, and the government,
usually through its embassy or consulate, could protect its citizens.*> That
was an important exercise of national sovereignty; in fact, there was a general
understanding (though never codified in international law) that intervention
in another state to protect one’s own nationals constituted a legitimate use of
force.* Thus, when Israel intervened in Uganda in 1976 to rescue nationals
held hostage and when the United States intervened in Iran in 1980 to try
to rescue detained Americans, both states claimed that their actions were in
self-defense.*’

People have fled their countries because of violence and persecution since
the beginning of recorded history. However, it was the Russian Revolution,
in 1917, and the resulting exodus of refugees that led the international com-
munity to begin to establish the norm that it was the responsibility of the
international community to assist those who did not have a national gov-
ernment to protect them. As Gil Loescher points out, between 1 and 2 mil-
lion people, mainly Russians from the Russian Empire, were uprooted as a
result of “the collapse of czarist Russia, the Russian Civil War, the Russo-
Polish war, and the Soviet famine of 1921.”# Interestingly, the same crisis
was an impetus for the development of the Red Cross movement. But the
Russian crisis was not contained within Russia’s borders. Civilians poured
out of Russia as the newly established Soviet Union revoked the citizenship
of many of its inhabitants. The Russians streamed into Germany and France,
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where they had few prospects, and the governments of those countries began
to expel them from their territory. It was clearly a political problem affecting
relations between European powers and a problem that violated the territo-
rial sovereignty of states as unwanted people arrived at the borders. And so
the international system began to respond in ways that it did not when the
Turkish genocide of Armenians took place, when 2 million Poles migrated to
Poland following the German-Polish, Austrian-Polish, and Russian-Polish
partitions under the 1919 Treaty of Versailles, or when there were other mass
movements of people in other parts of the world.

The first organized international effort on behalf of refugees began in
1920, when the League of Nations gave Fridtjof Nansen the task of negotiat-
ing the repatriation of Russian prisoners of war and a year later appointed
him the first High Commissioner for Refugees, with responsibility for the
Russian refugee problem.* Nansen began by working on the practical issues
facing the Russian refugees, but when it came to finding long-term solu-
tions, the refugees had few alternatives. They could not return home or set-
tle elsewhere—many of them did not have travel documents. The Russian
government had made large numbers of people stateless by taking away the
citizenship of those it considered enemies of the revolution. Without citi-
zenship, those individuals had no rights abroad and no embassy to appeal
to; nonetheless, they could not appeal to the host state for protection. The
resulting state of affairs “underlin[ed] the urgent importance of an interna-
tional status for the newly unprotected.”® “At first, the High Commission-
er’s staff attempted to protect them by providing consular services and dip-
lomatic interventions with host governments that threatened their expulsion
and deportation.” Travel documents that came to be known as “Nansen
passports” in effect provided diplomatic protection to the Russian refugees,
allowing them to travel outside the country where they had taken refuge.
Over the thirty-year period between 1921 and 1951, the activities of suc-
cessive High Commissioners for Refugees expanded, with an emphasis on
resettling, finding employment for, and supporting hundreds of thousands
of refugees in their efforts to become economically self-sufficient. But the
commissioner’s protection role was limited to providing diplomatic protec-
tion, primarily through provision of travel documents.

While the international community responded to the Russian refugees,
the response to others forced to flee their countries was uneven. From the
beginning, protection of and assistance to refugees was both a political and
an economic issue.” It was relatively easy to mobilize support for work with
Russian refugees because of the hostility that most members of the League
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of Nations felt toward the Russian revolutionary government.” It was more
politically sensitive for states to respond to people leaving friendly coun-
tries, especially during a time of global economic depression accompanied
by increasingly restrictive immigration policies. League member states there-
fore deliberately limited the mandate of the High Commissioner and avoided
adopting any formal definition of “refugee” for fear of opening the door to
movements of other groups of people. In fact, during the 1930s, European
states closed their borders to Jewish “refugees” and others fleeing fascism, in
part because of fears that if they allowed some to enter, many more would
soon appear on their frontiers.> Rather than issuing a general definition of
“refugee,” states named specific refugee groups to be protected (Turks, Rus-
sians, Armenians, Greeks, and so forth).

In 1930, following Nansen’s death, the responsibilities involved in pro-
tecting refugees were transferred to the league’s secretariat, and in 1933 yet
another weak refugee organization, the High Commissioner for Refugees
from Germany, was created, this time with strict instructions not to get
involved in political issues. But it was a difficult time, with states unwill-
ing to accept any of the refugees as legal immigrants even when all other
means of affording protection had failed. The High Commissioner for Refu-
gees from Germany, James G. McDonald, resigned in protest, claiming that
his hands were tied by his inability to confront the causes for the exodus of
predominantly Jewish German refugees. Addressing the causes of the refugee
problem was a political, not a humanitarian, task: “In his letter of resigna-
tion, James McDonald referred to the need to set aside state sovereignty in
favor of humanitarian imperatives and to resolve the Jewish refugee prob-
lem at the level of international politics.”* In 1938 an international confer-
ence convened at Evian, France, to deal with the Jewish refugee question,
but the conference rejected Western action in spite of growing evidence of
the scale of persecution in Germany. The High Commissioner was unable to
protect the thousands of Jewish refugees. However, “[t]he institutions cre-
ated to respond to refugee problems during the interwar period did leave
one lasting and important legacy. Twenty years of organizational growth and
interstate collaboration had firmly established the idea that refugees con-
stituted victims of human rights abuses for whom the world had a special
responsibility.”

In the period following World War II, Europe was awash in millions of
displaced people, including Germans trying to return to their country, ethnic
Germans driven out of neighboring countries, and people uprooted because
of the war.” Refugee camps were set up to house the displaced persons and
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a UN organization, the United Nations Relief and Rehabilitation Agency
(UNRRA), was created to assist them until they could be repatriated. But
many of the displaced persons did not want to return, particularly to the
Soviet Union or to countries under Soviet control. The mass repatriations of
1945 slowed and came to an almost complete halt by the end of 1946, leav-
ing more than 1 million people in camps with few prospects for a solution.
While UNRRA was supposed to oversee repatriation, increasing tension with
the Soviet Union led some governments, particularly the U.S. government,
to resist forcing refugees to return. The United States provided 70 percent of
UNRRA funds, and in 1947 it decided to withhold its funds, effectively kill-
ing the agency. The United States pressed for the creation of a new organiza-
tion, the International Refugee Organization (IRO), whose mission was not
the repatriation of refugees but their resettlement.

The Western bloc insisted that the mandate of the IRO be broad
enough to offer protection to individuals with “valid objections” to
repatriation, including objections based on “persecution, or fear,
based on reasonable grounds, of persecution because of race, religion,
nationality or political opinions and objections” of a political nature,
judged by the organization to be valid.*®

The criteria used by the IRO to define people in need of protection were the
precursor to the definition of “refugee” included in the 1951 United Nations
Convention Relating to the Status of Refugees (1951 UN refugee convention)
and reflected U.S. political interests in supporting those who did not wish
to return to the Soviet Union. Again, “the United States, which underwrote
over two-thirds of its costs and controlled its leadership, played the key role
in investing IRO’s refugee protection with specific ideological content.” The
1951 UN convention provided the following definition of “refugee”

[A]ny person who, owing to a well-founded fear of being persecuted
for reasons of race, religion, nationality, membership of a particular
social group or political opinion, is outside the country of his national-
ity and is unable or, owing to such fear, unwilling to avail himself of
the protection of that country, or who, not having a nationality and
being outside the country of his former habitual residence, is unable
or, owing to such fear, is unwilling to return to it.®°

Building on experiences with earlier groups of European refugees, the
convention is based on the idea that the international community has a
responsibility to people fearing persecution because they no longer enjoy
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the protection of their country of origin. The convention provides a set of
rights for refugees, most fundamentally the right of non-refoulement—the
right not to be forcibly repatriated to their country of origin. That defini-
tion was designed to meet the needs of individuals fleeing persecution in
the post—-World War II period. The 1967 Protocol Relating to the Status of
Refugees removed the geographical restriction, extending the convention’s
provisions to all those meeting the definition of refugees laid out in the 1951
UN refugee convention.®!

Refugee protection does not extend to persons who have committed a
crime against peace, a war crime, or a crime against humanity; a serious non-
political crime outside the country of refuge; or acts contrary to the purposes
and principles of the United Nations. However, those who have commit-
ted such crimes, although ineligible for refugee status, do have rights under
international human rights law and international humanitarian law.

Today 147 states are party to either the 1951 UN Convention Relating to
the Status of Refugees or its 1967 protocol, and the UN definition of refugees
has been incorporated into the laws of many countries. The 1951 UN refugee
convention provided the basic definition of refugees and enumerated the
rights to which they are entitled. Central to the implementation of the con-
vention was the establishment of a UN agency to protect and assist refugees.

In contrast to the narrow definition of refugee status in the 1951 UN refu-
gee convention, in 1969 the Organization of African Unity (OAU) developed
the OAU Convention Governing the Specific Aspects of Refugee Problems in
Africa that expanded the UN definition to include individuals displaced by
generalized conditions of violence:

The term “refugee” shall also apply to every person who, owing to
external aggression, occupation, foreign domination, or events seri-
ously disturbing public order in either part or the whole of his country
of origin or nationality, is compelled to leave his place of habitual resi-
dence in order to seek refuge in another place outside his country of
origin or nationality.

In 1984, representatives of ten Latin American governments adopted
the Declaration of Cartagena, which incorporated a definition of refugee
broader than that of the 1951 UN refugee convention. In addition to the
criteria in that convention, the Cartagena declaration defined as refugees
those “who have fled their country because their lives, safety or freedom have
been threatened by generalized violence, foreign aggression, internal con-
flicts, massive violation of human rights or other circumstances which have
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Box 1-2. Instruments of Refugee Law
Convention Relating to the Status of Refugees (1951)
Protocol Relating to the Status of Refugees (1967)

OAU Convention Governing the Specific Aspects of Refugee Problems in
Africa (1969)

Acuerdo de Cartagena (1984)

seriously disturbed public order.” Box 1-2 summarizes the basic instruments
of refugee law.

The development of a regime to protect refugees was in the interests of the
large powers in the post—-World War II period. While civil unrest is the respon-
sibility of the state involved, once people begin to cross borders, it becomes
an international issue. A system was needed to ensure that the movement of
people fleeing persecution did not become a security issue for the states to
which they fled. In 1950 UNHCR was established, with a temporary mandate
of three years and a budget of $300,000, to help an estimated 1 million people,
mainly European civilians, displaced in the aftermath of World War IL

While UNHCR was established in the context of the cold war to suit the
political interests of the major powers, there was from the beginning a ten-
sion between humanitarian principles and political interests. Paragraph 2
of the UNHCR charter states that “[t]he work of the High Commissioner
shall be of an entirely non-political character and shall be humanitarian and
social.” Its humanitarian, nonpolitical nature was affirmed in the preamble
to the 1951 UN refugee convention. In the fourth paragraph of the pream-
ble, the contracting states “expressed the wish that all States, recognizing the
social and humanitarian nature of the problem of refugees [emphasis added]
will do everything in their power to prevent this problem from becoming a
cause of tension between States.”®? Even though political actions create refu-
gee movements, UNHCR was enjoined from political engagement, which
meant that the organization’s hands were tied when it came to addressing
the causes that provoked the flight of refugees. At the same time, UNHCR
was given a mandate to protect refugees, which often meant that it advocated
with governments on their behalf. The tension between UNHCR’s nonpo-
litical role and its mandate to protect has characterized the agency’s work
since its inception.®®
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REFUGEE PROTECTION AND UNHCR

Providing international protection on behalf of refugees is UNHCR’s core
function—a function that has been affirmed by the UN General Assembly.*
UNHCR’s Executive Committee (ExCom) assumed its functions in January
1959, and discussion of international protection has been regularly included
on the agenda of one of ExCom’s two annual sessions. In 1975, ExCom
established a subcommittee to study in more detail some of the more techni-
cal aspects of the protection of refugees and to report its findings to ExCom.
The subcommitte was replaced in 1995 with the Standing Committee on
International Protection. ExCom’s conclusions have served as an impressive
body of soft law related to refugee protection.

During the cold war, UNHCR’s protection function served the interests
of Western powers. People fleeing communist regimes were deemed to be in
need of international protection, and UNHCR worked to find durable solu-
tions for them, often assisting in their resettlement in the United States and
other Western democratic regimes. But when the United States and other
Western powers felt constrained by working with a UN body that, after all,
included the Soviet Union, they created a new organization, the Intergov-
ernmental Committee on European Migration (ICEM) to handle logistical
issues related to the resettlement of refugees. ICEM, which later became the
International Organization for Migration (IOM), always existed in a sort of
uneasy tension with UNHCR. But UNHCR’s work also supported the foreign
policy objectives of the United States and other Western nations, including
their decisions regarding who deserved international protection. Refugees
were seen as both a security issue and a tool to be used in the ideological war
against communism. For example, with the exodus of more than 200,000
refugees following the Hungarian uprising in 1956, the General Assembly
noted that solutions were to be pursued but “under due safeguards in accor-
dance with [the High Commissioner’s] responsibility . . . to provide inter-
national protection to refugees within his mandate.”® Loescher and Milner
observed that

throughout the Cold War, refugees and the security problems they
raised were addressed as part of a broader and wider set of geo-political
considerations and an understanding of security based on two major
assumptions: that most threats to a state’s security arose from outside
its borders; and that these threats were primarily if not exclusively mil-
itary in nature and required a political if not military response.*



Humanitarian Principles and International Law 25

UNHCR responded in ways that supported the U.S. position in the cold
war, partly for pragmatic reasons (the United States was, after all, the largest
funder of UNHCR) but also because it coincided with the definition of refu-
gee in the 1951 UN refugee convention. Until 1967, the definition of “refu-
gee” was limited to Europeans, which meant that UNHCR was not involved
even when there were massive movements of people from other countries,
such as the displacement of an estimated 14.5 million people following the
partition of India in 1947. The geographic restriction was lifted through the
adoption of the 1967 Protocol Relating to the Status of Refugees, enabling
UNHCR to work in many other countries, but the emphasis still was on
responding to the needs of those affected by the proxy wars between the
United States and the Soviet Union.

The cold war affected not only asylum but also UNHCR’s protection
work in developing countries. Perhaps nowhere was that more evident than
in Afghanistan. When millions of Afghans fled the Soviet invasion in 1979,
UNHCR launched its largest assistance program, but it bowed to pressure
from Pakistan and the United States to make assistance to the refugees con-
tingent on their support of U.S. and Pakistani political interests. Refugees
had to be registered to be protected and to receive assistance; however, to
register, they needed to demonstrate membership in one of seven approved
Afghan political parties.”

After the end of the cold war, UNHCR was able to exercise more inde-
pendence, but it had to struggle to get the attention—and the support—of
the United States to protect and assist refugees who were not of U.S. strategic
interest. That difficulty was coupled with a growing asylum crisis as people
fleeing conflicts increasingly sought protection in developed countries, and
UNHCR’s protection role frequently put it at odds with the U.S. government.

While governments in the global North accepted UNHCR’s work in
countries of the South, things began to change when increasing numbers
of asylum seekers began to arrive on their doorsteps. Germany, for exam-
ple, experienced an increase in the number of asylum seekers from 9,627
in 1975 to 110,000 in 1985 and 350,000 in 1989.9% Similar increases were
experienced in other developed countries. Improved transportation and
communication, coupled with deteriorating conditions in the neighboring
countries to which refugees initially fled, seem to have been the major rea-
sons for the increased flow.

Governments of developed countries have enacted increasingly restrictive
policies over the past two decades to make it more difficult for asylum seekers
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to reach their territories or, if they do, to receive asylum. Accelerated refugee
determination procedures, visa requirements, fines against airlines trans-
porting asylum seekers without proper documentation, and use of detention
of asylum seekers served to reduce both the number of asylum seekers arriv-
ing in Northern countries and the number actually granted refugee status.
Other initiatives to deal with the asylum crisis in the North included support
for regional solutions and the development of the concepts of subsidiary and
complementary protection, which were intended to prevent people from
being sent back to places where their lives might be in danger without giving
them refugee status. In the United Kingdom, for example, asylum seekers
whose claim for refugee status was denied might be allowed to remain in the
country temporarily on humanitarian grounds.

For governments of countries hosting refugees (two-thirds of which were
in developing countries), there were other protection challenges, including
cross-border attacks, militarized refugee camps, friction between refugees
and host communities, and violence within refugee communities, and in
some cases governments closed their borders to refugees or imposed other
limitations on protection.®’

During the 1990s a whole host of questions were raised about protec-
tion of refugees and about UNHCR’s role—or the role of any humanitar-
ian agency—in protecting people in situations in which the political will to
address the causes of insecurity was lacking. From the failure of UN safe
areas in Bosnia to the lack of action to prevent genocide in Rwanda and
the global shrugging of shoulders over Somalia, protection of refugees took
second place to strategic concerns. In 1992, the UN High Commissioner for
Refugees, Sadako Ogata, began to report regularly to the Security Council
on the potentially destabilizing effects of the refugee and displacement crisis.
UNHCR engaged in new ways of providing protection, including temporary
protection, cross-border delivery of assistance, preventive protection (work-
ing in countries of origin so that would-be refugees could be assisted and
protected without having to leave the country), and working with military
resources to deliver assistance. According to Gil Loescher,

[flor the world’s most powerful states, the provision of humanitar-
ian assistance was financially and politically a relatively low risk option
because it satisfied the demands of the media and public opinion for
some kind of action to alleviate human suffering. But it was also used
repeatedly by governments as an excuse for refusing to take more deci-
sive forms of political and military intervention.”
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By the turn of the twenty-first century, protection of refugees was in dan-
ger, in large part because of increasing restrictions on asylum by the liberal
democratic governments that had been the bedrock of the refugee protec-
tion regime. If wealthy countries were arguing that they could not afford to
accept more refugees, why should governments of much poorer countries
adopt more generous policies? The refugee regime had been characterized
by the consensus that refugees had a special claim on the international com-
munity and that it was the responsibility of the international community to
provide protection and assistance to refugees—not just the responsibility of
the governments of the countries in which they happened to arrive. But by
the mid-1990s, European governments were devoting considerable energy
to discussions of which government was responsible for examining asylum
requests for would-be refugees who had traveled through several European
countries. Governments began to apply the UN definition of refugees in a
more restrictive way, and increasingly questions were raised about the suit-
ability of the definition in an age in which most refugees are displaced by
war and violence rather than by individual persecution and travel to devel-
oped countries in search of protection. Many Iraqis and Iranians fleeing the
Iran-Iraq war, for example, had a hard time proving that they were singled
out for persecution.

Traditionally, people fleeing for political reasons followed traditional
paths of economic migration. So in the 1980s, large numbers of Central
Americans seeking protection from the consequences of the region’s con-
flicts followed well-established migration routes through Mexico into the
United States. But the line between economic and political motivations for
flight became increasingly blurred. Some Central Americans fled because
they had been specifically targeted by guerrilla groups or death squads, but
many more fled because the conflicts had disrupted markets, transportation,
and livelihoods. When they fled to neighboring countries, they generally
were accepted as refugees on prima facie grounds, but when they sought pro-
tection in the United States, they entered the asylum system, which required
individual determination of refugee status. UNHCR’s efforts to protect asy-
lum seekers increasingly brought it into conflict with the governments of the
developed liberal democracies that were the main funders of its operations.

Even as UNHCR’s protection role was becoming more difficult, the
agency was under strong pressure from donor countries to become more
active in emergency response generally.”! According to Loescher, the biggest
shift at UNHCR in recent years has been from its focus on protection to its
focus on emergency assistance: Writing in 2008, he asserted that “UNHCR
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is not primarily concerned with preserving asylum or protecting refugees.
Rather, its chief focus is humanitarian action.””> While the needs of refu-
gees and others affected by conflict certainly merited increased humanitarian
response, there also was an element of political interest. If refugees could be
adequately cared for and protected in their regions of origin, they would be
less likely to seek protection further afield—particularly in Europe, North
America, and Australia.

In 2000, the UNHCR launched a three-year process of global consultations
on protection, struggling to regain donor governments’ support for the 1951
UN refugee convention and for refugee protection.” Generally, the consul-
tations were intended to reaffirm states’ commitment to the convention, to
resolve interpretive inconsistencies, and to devise new tools and approaches
to situations not fully covered under the convention. The process, which
included two years of focused expert meetings, resulted in two documents:
the 2001 Declaration of States Parties to the 1951 Convention and the Agenda
for Protection, which the UN General Assembly endorsed in 2002.

At the same time, the mandate of UNHCR was expanding. In some cases,
UNHCR began to work more extensively with people who were displaced
within their own country. Working with internally displaced persons (IDPs)
brought the agency into different sorts of relationships with governments of
affected countries. Unlike providing assistance to host governments to sup-
port their protection of refugees arriving from neighboring countries, work-
ing with IDPs meant that UNHCR had to become involved in what were
essentially domestic political concerns. Because of donor pressure—and the
fact that the vast majority of the world’s refugees had no prospect of being
able to return to their homes in the foreseeable future—the agency needed
to demonstrate its commitment to finding long-term solutions for refugees.
The 1990s therefore were heralded as the decade of repatriation. UNHCR’s
engagement in countries of origin was key to ramping up repatriation, but
inevitably its engagement involved the agency in more political issues.”

While UNHCR’s mandate includes both protection and assistance, pro-
tection clearly was the agency’s raison d’étre. Others could deliver relief, but
UNHCR ensured that refugees would be protected. The Director of Inter-
national Protection was the second-most important person in the organi-
zation, and a certain mystique grew up around UNHCR’s protection role.
Loescher reports that changes in the organization in the past decade seemed
to indicate a relative downgrading of UNHCR’s protection work, perhaps
because many of the protection issues confronted by UNHCR in the 1990s
involved asylum practices in wealthy countries that were the main funders
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of UNHCR. The decline in UNHCR’s protection work has been of much
concern to refugee advocates. For example, in 2003 NGOs argued against
reductions in or stoppages of food rations by agencies including UNHCR
and WFP, because such actions “effectively play a role in the forcible return
of displaced persons” to unsafe conditions, such as in the case of Burundian
refugees in Tanzania and Afghan IDPs.”

In the past several years, UNHCR has moved to expand its operations in
several areas, by becoming more actively engaged in situations of internal
displacement, by addressing at least some migration issues through the so-
called asylum/migration nexus, and most recently by indicating a willing-
ness to address displacement resulting from natural disasters and long-term
climate change.” As the number of refugees in the world declines, there is
growing attention to other categories of people forced to move, a tendency
resisted by some donors and some within the organization who fear that it
will lead to a decline in UNHCR’s ability to protect refugees. Internal debates
within both UNHCR’s secretariat and its governing body have been heated,
with some asking how UNHCR can expand its work to encompass more
groups when its protection and assistance programs for refugees still have
many shortcomings.

UNHCR’s standing in the international community has in large measure
depended on its commitment to refugee protection; for example, its ability
to persuade governments to allow refugees to remain in their territory has
depended on the agency’s moral authority as well as its persuasive powers.
Guy Goodwin-Gill observes that

[flor UNHCR, the politics of protection derives, as a matter of institu-
tional principle, from the responsibility entrusted to it by the General
Assembly. Protection must be humanitarian and “non-political” but it
is also about individual rights and solutions. The art for UNHCR is not
to allow solutions or assistance to have priority over protection. For if
it cannot provide protection, it will be judged a failure and account-
able, and not merely excused because it tried hard in difficult political
circumstances.”

The centrality of UNHCR’s work in protection is echoed in current dis-
cussions of peacekeeping operations in which there is growing consensus that
the success of the operations will be judged by how well they protect civil-
ians. Refugee protection then was important not only for the institutional
development and perhaps even survival of UNHCR; it also was an essential
component in the way that the international community has thought about
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protection of groups besides refugees. Refugees were to be protected because
they crossed international borders, creating an international issue. Over the
decades, refugees also were perceived to be a security issue, although the
number of refugees involved in military actions, sometimes called “refugee
warriors,” was always a minority of the world’s refugee population.

It is interesting to note that the international refugee regime was created
in response to the collapse of the Russian empire in 1917 and underwent
major changes (some would say collapsed) with the fall of the Berlin wall in
1989. In other words, the refugee regime was bookended by events occurring
in Russia. The events of 1989 were responsible for fundamental changes in
the nature of refugee protection and in UNHCR’s role in that system.

Before looking at the third component of protection—the international
human rights system, discussed in chapter 2—it is useful to digress a bit and
look at a relatively recent group of people claiming a need for protection—
internally displaced persons.

INTERNALLY DISPLACED PERSONS

Most people who are displaced by either conflict or natural disaster
remain within the borders of their own country; they are internally displaced
persons. Those displaced by conflict and violence are estimated to number
about 27 million, with another 36 million displaced by sudden-onset natural
disasters.”® In comparison, there are about 15 million recognized refugees
in the world, about 4.8 million of whom are Palestinian refugees registered
with the United Nations Relief and Works Agency for Palestine Refugees in the
Near East (UNRWA); the remaining 10 million fall under the mandate of the
UN High Commissioner for Refugees.”

While the history of the international community’s engagement with ref-
ugees dates back to the 1920s, the recognition that large numbers of people
are displaced within the borders of their countries dates back only twenty
years or so. In the early 1990s, a small group of human rights advocates
began pressing the UN Human Rights Commission to take up the issue of
IDPs, and in 1992 they succeeded in having a resolution passed creating the
position of Representative of the Secretary-General (RSG) on Internally Dis-
placed Persons.® Over the course of the next six years, Francis Deng, the first
RSG, worked to compile existing international law applicable to IDPs and to
formulate guiding principles to address the gaps in international standards.
Within the course of a decade, the issue of IDPs was firmly on the inter-
national agenda. Roberta Cohen and Francis Deng explain the reasons for
recognizing the IDP issue were of international concern. First, the numbers
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of IDPs were increasing. A report by Sadako Ogata, then UN High Commis-
sioner for Refugees, estimated that some 10,000 people a day were displaced
in 1993 and 1994, including both refugees and IDPs.®! As tools for estimat-
ing the number of internally displaced improved, the number of IDPs was
found to surpass that of refugees. But beyond the numbers, governments
were concerned with preventing would-be refugees from reaching their ter-
ritories; they wanted to address the needs of IDPs so that IDPs would not
have to leave their countries. Dubernet goes so far as to suggest that protec-
tion of IDPs was a deliberate device to “contain” potential refugee flows.®
Improvements in communications, the end of the cold war, and the growing
recognition that consolidation of peace requires supporting displaced people
through reintegration programs or finding other solutions to their displace-
ment often were factors in decisions to give more attention to IDPs.®

There is no legally binding instrument upholding the rights of internally
displaced persons specifically, as there is for refugees. However, international
humanitarian law stipulates that civilians cannot be displaced in interna-
tional armed conflicts, although the provisions are less straightforward for
internal armed conflicts. However, according to Lavoyer, “as victims of
armed conflicts or disturbances, internally displaced persons unquestion-
ably come under the mandate of the ICRC. They consequently enjoy the
general protection and assistance it affords to the civilian population.”® But
while international humanitarian law, international human rights law, and,
by analogy, refugee law, are applicable to IDPs, the legal provisions for IDPs
certainly do not have the visibility accorded to those for other groups pro-
tected by those international instruments.

The Guiding Principles on Internal Displacement were developed to
address that gap. Presented to the UN in 1998, those principles reflect and
are consistent with existing international human rights law and international
humanitarian law and restate in greater detail existing guarantees that apply
to IDPs in particular. However, the guiding principles are not an interna-
tional convention or treaty or a legally binding instrument. There are occa-
sional calls to develop an international convention on IDPs, but doing so
has been resisted as a time-consuming process with uncertain prospects for
success. However, once ratified by fifteen states of the African Union, the
African Union Convention for the Protection and Assistance of Internally
Displaced Persons in Africa, which is based on the guiding principles, will
enter into force as a legally binding instrument. The Kampala Convention, as
it is known, was adopted by African heads of state and government at a spe-
cial summit in Kampala, Uganda, on October 22-23, 2009. It will be the first
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legally binding instrument related to preventing mass displacements and
addressing the vulnerabilities and needs of those who have been displaced.
IDPs are defined in the UN Guiding Principles on Internal Displacement as

[plersons or groups of persons who have been forced or obliged to flee
or to leave their homes or places of habitual residence, in particular
as a result of or in order to avoid the effects of armed conflict, situa-
tions of generalized violence, violations of human rights or natural or
human-made disasters, and who have not crossed an internationally
recognized State border.®

The definition of an IDP is quite different from the definition of a refugee;
it refers specifically to persons or groups of persons, unlike the definition of
refugee, which focuses exclusively on the individual. Moreover, the accepted
causes of displacement are broader, including natural or human-made disas-
ters as well as the effects of armed conflict. For example, a person fleeing Port-
au-Prince, Haiti, because of the devastation of the January 2010 earthquake
is an IDP if he or she moves elsewhere within the country, but if the same
individual, fleeing the same earthquake-caused devastation, goes to another
country, he or she is not a refugee under the 1951 UN refugee convention.
Similarly, while a person forced to leave his or her community because of a
large-scale development project, such as dam construction, is an IDP under
the definition in the guiding principles, that person would not be a refugee
under the 1951 convention if he or she crossed an international border.

Responsibility for protecting and assisting IDPs lies with national author-
ities, which is obviously problematic in cases in which national authorities
have contributed to the displacement. IDPs—although they far outnumber
refugees—have a descriptive rather than a legal definition, have no binding
international convention, and have no dedicated UN agency charged with
their protection and assistance. Furthermore, because international recogni-
tion of the particular needs of IDPs dates back only ten or twenty years, there
is much less academic scholarship, jurisprudence, and international aware-
ness concerning IDPs than there is concerning refugees.

Humanitarian reform processes initiated in 2005 were intended in large
measure to address the lack of an institution with dedicated responsibility
for IDPs and the inadequacy of informal collaborative mechanisms to des-
ignate lead agencies on an ad hoc basis. Currently UNHCR has been given
responsibility under the cluster system for protection of IDPs displaced by
conflict, for emergency shelter, and for camp management. But the system is
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still in a state of transition, and the extent to which the needs of IDPs will be
met remains uncertain.

While UNHCR has a mandate to protect and assist refugees, the primary
responsibility for protecting IDPs lies with national authorities, even though
national authorities often have created or contributed to the displacement in
the first place. On a practical level, that means that while UNHCR generally
counts on good relations with governments of host countries, such relation-
ships often are more difficult in the case of IDPs.

THE PALESTINIANS

As a result of the Arab-Israeli war of 1948—49, some 700,000 Palestin-
ians fled their country. By July 1948, the ICRC was providing protection and
assistance to those affected by the war.® In November 1948, the UN General
Assembly established the UN Relief for Palestine Refugees (UNRPR) to take
care of the immediate needs of the refugees;*” a month later, the UN cre-
ated the UN Conciliation Commission for Palestine (UNCCP) to protect the
rights of the refugees and to negotiate durable solutions to their situation.
UNRPR contracted with the ICRC, American Friends Service Committee
(AFSC), and the League of Red Cross Societies (LRCS) to provide humani-
tarian assistance.® However, a year later, as legal scholar Lex Takkenberg
notes, two key factors led the UN General Assembly to create another entity
charged with assisting the Palestinian refugees:

The draft came in response to the announcement that the non-
governmental agencies providing relief to the more than 700,000 Pal-
estinians, who had become refugees as a result of the 1948-9 Arab-
Israeli War, would be unable to continue the aid operation beyond
the autumn of 1949. In addition, during the second half of 1949, the
United States, as chair of the UNCCP, began seeking alternatives to
repatriation as the solution to the plight of the refugees.®

So one year after establishing the UNRPR, the General Assembly estab-
lished the agency that would replace it, the United Nations Relief and Works
Agency for Palestine Refugees in the Near East (UNRWA). UNRWA began
its operations in 1950 as a temporary agency with a three-year mandate.
UNRWA was set up to provide assistance to Palestinian refugees—primarily
by creating jobs and supporting their local integration—but not to resettle
them or to seek a political solution to the conflict that had forced them from
their communities.
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Unlike that of UNHCR, UNRWA’s mandate extended only to the provi-
sion of assistance to the refugees, not to protection. Not only was a separate
UN agency established for the Palestinian refugees, but around the same
time, as Takkenberg points out, the UNHCR Statute excluded Palestinian
refugees receiving assistance from UNRWA.* Takkenberg concludes that
the “fact that UNRWA was only intended to provide assistance and that, as
a consequence of this provision, the Palestinians would lack international
protection, was not considered. It was also not considered what ‘level’ of
assistance would be sufficient to exclude the Palestinians from the jurisdic-
tion of UNHCR.”"

In addition, in 1951, when the UN refugee convention was drafted, it was
decided to exclude Palestinian refugees who were assisted by UNRWA from
the convention. According to Takkenberg, analysis of the travaux prépara-
toires of the 1951 convention reveals that Arab states, who favored the exclu-
sion clause, were concerned that if included under UNHCR’s mandate, the
issues specific to Palestinian refugees would become lost among those of
myriad refugee populations.”” Unlike that of UNCCP, UNRWA'’s mandate
was nonpolitical and not explicitly oriented toward “protection” of Palestine
refugees. Indeed, protection was viewed as separate from assistance and was
not to be included in UNRWA’s mandate.

Thus, a separate system emerged in the international community’s
response to Palestinians, one that did not emphasize protection. According
to UN General Assembly Resolution 393 of December 2, 1950, the agency’s
role was geared toward the integration of Palestine refugees in the countries
to which they had fled or subsequently had been resettled pending repatria-
tion to Palestine. The agency also sought to prepare the refugees “for the
time when international assistance is no longer available, and for the realiza-
tion of conditions of peace and stability in the area.”®

Some Palestinians were allowed to integrate into host countries, but most
stayed in camps in the region, in accordance with the desires of Arab govern-
ments that opposed both resettlement and assimilation, which would have
made it difficult for them to contest the legitimacy of the newly established
Jewish state or to construct a Palestinian state in the future. Arab states
insisted that Palestinians be excluded from resettlement programs. In this
respect, in the early 1950s UNRWA served a useful purpose by providing
“stability in a strategically important region by materially assisting the refu-
gees and by preserving the internal security of the Arab states as a bulwark
against communist subversion.”%*
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It is the state’s responsibility to protect those within its boundaries, but
when the Israeli military seized control of the West Bank and the Gaza Strip
during the 1967 war, those areas became “occupied territory.” Under inter-
national humanitarian law, the responsibility to protect the population
lies with the occupying power—in this case, the Israeli state. International
protection was to be provided by ICRC, while UNRWA’s role as initially
conceived—in contrast to UNCHR’s role with refugees—was not to protect
Palestinian refugees (particularly not vis-a-vis the Israeli authorities) but to
provide basic assistance. While that assistance was extended for humanitar-
ian reasons, it also was intended to prevent the Palestinians from becoming
a destabilizing force in the region. The reasoning seemed to be that UNRWA
would feed them, educate them, and provide health care but avoid taking
steps that would threaten the status quo. It is to UNRWA’s credit that it
has been able to expand its protection role over the past six decades, as evi-
denced, for example, in the deployment of staff with particular responsibili-
ties for protection.

As decades passed and UNRWA continued serving an ever-expanding
refugee population, the agency evolved to include protection more explicitly
in its programming. The outbreak of the intifada in December 1987 trans-
formed the nature of Palestinian resistance to continued Israeli rule in the
occupied Palestinian territory. Frustrated by the inability—or unwilling-
ness—of Arab governments to successfully take up their cause and impatient
with the leadership of their own organizations, Palestinians, particularly
young Palestinians, took on a more confrontational role.

The intifada also brought about further changes in the role of UNRWA.
Over the years, UNRWA earned the respect of the Palestinians for its
humanitarian work and the commitment of its staff, but there also was some
ambivalence. UNRWA is seen by most refugees as a strong advocate on their
behalf. But there are some who are more critical of UNRWA'’s role, seeing
the agency as one “selected by the international community to perpetuate
the status of the Palestinians as refugees.” In response to the protests and
violence of the intifada, Israel closed the schools, sometimes for long periods
of time. UNRWA estimates that about half of the teaching time for the first
two years of the intifada was lost because of school closures and strikes. The
violence strained UNRWA’s capacity, although it began providing health
care to nonregistered inhabitants of the occupied Palestinian territory. But
the agency—Ilike all humanitarian actors—was unable to prevent the vio-
lence. Under international humanitarian law, ICRC is charged primarily
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with overseeing the protection of civilians under occupation. But in the case
of the occupied territory, ICRC depended on the cooperation of the Israeli
authorities. At times, they were willing to let ICRC play that role; at other
times, they prevented it from performing even minimal services.

In 1988, as casualties and abuses mounted, the UN secretary-general asked
UNRWA to increase its international staff “to improve the general assistance
provided to the refugee population.” In response, UNRWA hired “refugee
affairs officers” to monitor the human rights situation in the occupied terri-
tory and to report on violations. There is some evidence that their presence
served to deter violence in some cases.”

There are differing interpretations of the extent to which UNRWA has
been involved in protection, even in the absence of an explicit protection
mandate. Of course, within the meaning of the Inter-Agency Standing Com-
mittee’s definition of protection—aimed at obtaining full respect for eco-
nomic and social rights—UNRWA clearly is involved in protection.”® Lex
Takkenberg, a legal scholar and longtime UNRWA employee, maintains
that UNRWA has been engaged in protection activities since its inception.
He points to UNRWA’s early emergency assistance and works projects, not-
ing that “although officially committed to resolution 194, UNRWA'’s initial
attempts towards initiating massive public work projects were tantamount
to advocating local integration as an alternative solution to the refugee prob-
lem.”” Given those two forms of assistance and UNRWA'’s role in facilitat-
ing Palestinians’ labor migration, mainly to the Persian Gulf, and its long-
standing education, health, and relief programs, Takkenberg notes:

From this perspective it may be argued that UNRWA has been provid-
ing international protection to the “Palestine refugees” under its care
from the very moment of its establishment. However, in the absence
of an explicit protection mandate similar to that of UNHCR, the more
traditional aspects of international protection, often referred to as legal
and political protection, were for a long time not expressly addressed
by the agency.'®

While UNRWA'’s efforts to protect Palestinian refugees have expanded
over time—including the creation of new staff positions such as refu-
gee affairs officers and later operation support officers and a senior policy
protection adviser'®—other actors, such as the ICRC and the UN’s Office
for the Coordination of Humanitarian Affairs, have carried out important
protection functions. In 2009, for example, ICRC’s annual report notes
that it “repeatedly sought compliance by Israel with its obligations under
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IHL towards the Palestinian population living under its occupation, as well
as respect for civilians by Palestinian authorities and armed groups.” The
report goes on to state that over the course of the year, ICRC made more
than 1,650 oral and written representations to the Israeli authorities regard-
ing the adverse impact of Israeli policies and practices on the civilian popula-
tion. ICRC has shared confidential reports with authorities on the treatment
and living conditions of detainees and, in 2009, on the conduct of hostilities
during military operations in Gaza. In addition, ICRC’s assistance policies
in the occupied territory include support to thirty hospitals and provision
of food and essential household items to individuals as well as water, shelter,
agricultural, veterinary, and microeconomic initiatives. ICRC has made a
major commitment to the occupied territory; in fact its operations there are
its second largest in the world, after those in Darfur.'*

UNRWA has had a more difficult row to hoe than UNHCR has had in
protecting Palestinian refugees. A UNRWA paper found that “[t]he success of
the UNHCR in offering real and substantial refugee protection, outside of the
context of asylum, has almost always been contingent on active UN Security
Council intervention or consent of the parties to the conflict.”®> Although
Palestinian issues have been the objects of numerous Security Council resolu-
tions, the Security Council has not championed and enhanced the protection
role of UNRWA, nor has the occupying power, the Israeli government.

The tension between protection and assistance is vividly illustrated by
Israel’s attack on Gaza in late December 2008. The surprise Israeli military
operation, code-named Operation Cast Lead, had the stated goal of ending
rocket attacks into Israel by armed groups in Gaza, including those affiliated
with Hamas. The attack by Israeli armed forces included the repeated firing
of white phosphorus munitions over densely populated areas of Gaza.'™ Over
the course of twenty-two days, aerial and land attacks killed 1,400 Palestin-
ians, including women and 340 children, and wounded 5,000 others.'® The
attacks constituted an “unprecedented destruction of civilian infrastructure
across the Gaza Strip, including hospitals, schools, mosques, civilian homes,
police stations, and United Nations compounds,” according to Al-Hagq, an
NGO affiliated with the UN and the International Commission of Jurists
based in Ramallah, in the West Bank, which had field workers in Gaza during
the operation.'” In the course of the campaign, the Israeli military shelled
well-marked UNRWA installations, including schools and its headquar-
ters in Gaza City, which were shelled with at least three high-explosive and
white phosphorus munitions. At the height of the crisis, UNRWA schools
and other UNRWA installations provided shelter—and protection—for up
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to 50,000 people.'” Israeli spokespersons justified the attacks as a response
to firing by militants from those locations, but international observers and
UNRWA denied that claim.'®®

When Secretary-General Ban Ki-moon visited the Gaza Strip and con-
demned the attacks on UN installations, “fire and plumes of smoke were still
clearly visible, smoldering behind him, as he spoke in front of the UNRWA
compound.”® The secretary-general said that he was “appalled” by what he
saw and said that two days prior he had received apologies from top Israeli
officials for the UN attacks and assurances that they would not happen again.
Ban said, “I strongly demand a thorough investigation into these incidents,
and the punishment of those who are responsible for these appalling acts.”
Later in 2009, a UN Human Rights Council fact-finding mission conducted
an investigation. Led by Richard Goldstone, a former judge of the Consti-
tutional Court of South Africa and former prosecutor of the International
Criminal Tribunals for the former Yugoslavia and Rwanda, the mission con-
ducted a three-month investigation into the actions of the Israeli military
and Palestinian armed groups during Operation Cast Lead. The mission,
which presented its findings in a report in September 2009 to the council,
found that serious violations of international human rights and humanitar-
ian law were committed by Israel and that Israel committed actions amount-
ing to war crimes and possibly crimes against humanity.'® The mission also
found that Palestinian armed groups had committed war crimes as well as
possible crimes against humanity.'"! The mission recommended that the
Security Council establish a body of independent experts to report to it on
the progress of the Israeli and Palestinian investigations and prosecutions
and called for the Security Council to refer the matter to the International
Criminal Court prosecutor if the experts did not find that there was progress
within six months.!*2

UNRWA has followed a protection strategy similar to that employed by
many NGOs and international organizations: protection by presence, pro-
tection by monitoring, and protection by negotiation or advocacy.'” As seen
in the concluding chapter of this volume, those strategies have strengthened
the resilience of communities and have mitigated some of the effects of the
occupation. But when the bombs fell in Gaza in January 2009, UNRWA was
not able to protect Palestinians; that responsibility ultimately lay with the
Israeli state. As in other conflict situations, the role of humanitarian actors in
protecting civilians from overwhelming military force is limited.

International humanitarian law mandates that civilians be protected
in situations of armed conflict by all parties to the conflict, including
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governments and nonstate actors. But when those responsible for protect-
ing civilians are unwilling or unable to do so, humanitarian actors often try
to step into the breach, doing what they can to keep people physically safe
and to ensure that their basic human rights are upheld. Humanitarian actors
have been courageous and creative in coming up with measures to protect
people when bullets are flying, bombs are falling, and land mines are maim-
ing civilians going about their daily lives. And in many cases, they make the
convincing case that the situation would have been much worse for civil-
ians if it had not been for their actions. That is undoubtedly true, in situa-
tions ranging from Darfur to Gaza to land mine-affected areas of Angola.
However, such efforts cannot keep people safe in the absence of will and
cooperation from the parties to the conflict, a fact that humanitarian actors
recognize. Consequently, they have devoted substantial energy over the years
to trying to build an environment conducive to protection, by encouraging
armed parties to respect international humanitarian law, and by engaging in
public advocacy. It is not an indictment of the shortcomings or lack of com-
mitment by humanitarian actors to point out that their efforts are often not
very effective in keeping people safe. That responsibility lies elsewhere.



Human Rights and Protection

Today the issue of protecting people, at least among humanitarians,
is framed largely in the language of human rights. In fact, many use the term
“protection” as shorthand for “protecting a person’s basic human rights.”
After briefly describing the origins of understandings of human rights, this
chapter looks at the relationship between human rights and protection and
the burgeoning number of human rights instruments. While modern human
rights law usually is dated to the 1948 adoption by the United Nations Gen-
eral Assembly of the Universal Declaration of Human Rights—which pre-
dates the UN Convention Relating to the Status of Refugees, adopted in
1951—humanitarian actors often have kept at a distance from human rights
law. Defending human rights often means taking sides in a dispute, which
conflicts with the humanitarian principles of neutrality and impartiality.

International Human Rights Law

The idea of universal human rights is of fairly recent origin. While there are
many documents that are precursors of the modern human rights move-
ment, such as the Magna Carta (1215), the English Bill of Rights (1689),
the French Declaration on the Rights of Man and Citizen (1789), and the
United States Constitution and Bill of Rights (1791), they often excluded
women and people of certain social, racial, religious, economic, and political
groups. The movement to abolish slavery in the mid-nineteenth century was
an important precedent, as was the establishment of the International Labor
Organization (ILO) in 1919, which was devoted to protecting the rights of
workers, including their health and safety. But in general, while the concept
of individual rights was well-known in Western countries,

40
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international law and relations between states were not generally con-
cerned with such rights, which traditionally involved the relation of
the citizen to the national state. The individual was not regarded as
a subject of international law, and consequently his rights were not
regarded as a matter of international concern, for international law
regulated the relations of states, and international tribunals arbitrated
or adjudicated cases between them.!

The idea of economic and social rights emerged in terms of workers’
rights, and the concept of the right of self-determination emerged in the
early 1900s.

The precursors of international human rights law focused primarily on
protection of religious minorities, for good reason: if they were not pro-
tected, they would become a source of conflict and interstate war. Thus the
Treaty of Westphalia (1648), which brought an end to the Thirty Years’
War, established equality of rights for both Roman Catholics and Protes-
tants in Germany. While the roots of the war were complex, one significant
cause was conflict between Protestants and Catholics in the Holy Roman
Empire—a conflict less about religion itself than about the political inter-
ests of those championing a particular religion. In order to prevent future
conflicts over religion, peace treaties began to include protection of religious
minorities. A number of Catholic governments insisted on including provi-
sions protecting the rights of Catholic subjects of Protestant princes,” and
in 1774, in a treaty with Turkey, Russia was allowed to protect Christians in
the Ottoman Empire. The Congress of Vienna of 1815, which followed the
Napoleonic wars, provided for the free exercise of religion and for the equal-
ity of the Christian religions in Germany, and it included “probably . . . the
first provision . . . in an international treaty and instrument aiming at the
improvement of the status of Jews.” The Treaty of Berlin (1878), which rati-
fied the independence of Montenegro, Serbia, and Romania from Turkey,
guaranteed religious freedom and equality—again protecting minorities in
order to prevent religious differences and discrimination based on religion
from becoming a source of renewed conflict.

Thus there was early recognition that peace agreements needed to protect
minorities, particularly religious minorities, because protection of minority
rights was essential to peace and stability between nations. In fact, the free-
dom and nondiscrimination clauses of the Treaty of Berlin were the prede-
cessor not only of efforts to protect minority rights in the aftermath of World
War I but also of the human rights provisions of the United Nations Charter.*
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Following World War I, the Covenant of the League of Nations did not
mention human rights and fundamental freedoms. It was concerned pri-
marily with maintaining security and resolving disputes, and in that context,
it was concerned about the protection of minorities in Central Europe, a
focus that reflected the traditional idea that the rights of the citizen are a
matter for the concerned state, not for the international community.® In par-
ticular, a number of treaties and declarations on the protection of minorities
were established with the League of Nations as guarantor, providing for the
“full and complete protection of life and liberty to all inhabitants without
distinction of birth, nationality, language, race or religion and provid[ing]
other guarantees.” ® Essentially they were bilateral treaties in which the rights
of minorities were upheld, particularly with newly established sovereign
states. Thus in June 1919, Poland was required to sign the “Little Treaty of
Versailles,” which protected national and ethnic minorities in its territory,
before Polish independence was recognized and before Poland was allowed
to sign the Treaty of Versailles. Often the provisions affording protection
to minorities were imposed as a condition for admission to the League of
Nations. In other words, while the League of Nations, the expression of
global governance of its era, did not include a statement on human rights, it
did recognize the importance of recognizing minority rights in maintaining
international peace and security. Therefore there was an implicit recognition
that human rights were not exclusively a domestic matter but an issue of
legitimate international concern.

World War II marked a turning point in the development of international
human rights law, through which the world’s governments strove to ensure
that the horrifying genocide of Jews and others under Hitler’s Third Reich
would never be repeated. President Franklin D. Roosevelt’s Four Freedoms,
set forth in his message to the U.S. Congress in January 1941, emphasized
freedom of speech and expression, freedom of worship, freedom from want,
and freedom from fear. The concept of human rights was further spelled
out by Roosevelt in a speech to Congress in January 1944: the right to jobs,
adequate medical care, and good education—rights that would later be rec-
ognized as economic, social, and cultural rights.

After World War 1II, the ideas of human rights became intertwined with
the development of the United Nations. Member states of the United Nations
pledged to promote respect for the human rights of all, and the UN estab-
lished the Commission on Human Rights, which, although proposed by the
U.S. government, was largely an initiative of NGOs.” The commission was
charged with the task of drafting a document spelling out the meaning of the
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Box 2-1. Conventions on Human Rights in General and
for Specific Groups

Universal Declaration of Human Rights (1948)
Convention on the Prevention and Punishment of the Crime of Genocide (1948)

Convention against Torture and Other Cruel, Inhuman, or Degrading
Treatment or Punishment (1984)

Convention Relating to the Status of Stateless Persons (1954)
Convention on the Reduction of Statelessness (1961)

International Covenant on Civil and Political Rights (1966)
International Covenant on Economic, Social, and Cultural Rights (1966)

International Convention on the Elimination of All Forms of Racial
Discrimination (1965)

Convention on the Elimination of All Forms of Discrimination against
Women (1979)

Convention on the Rights of the Child (1989)

Convention on the Rights of All Migrant Workers and Members of Their
Families (1990)

Convention on the Rights of Persons with Disabilities (2006)

fundamental rights and freedoms proclaimed in the UN Charter. Guided by
Eleanor Roosevelt’s leadership, the process captured the world’s attention.

International human rights law affirms that all human beings have certain
basic human rights, regardless of their legal status, and that each person has
inherent dignity and worth. The first human rights instrument developed by
the United Nations was the Universal Declaration of Human Rights. It sets
out basic rights to be protected, including the right to life, liberty, and security
of persons; freedom from torture or cruel, inhuman, or degrading treatment
or punishment; and the right to a fair trial, to seek and enjoy asylum, to an
adequate standard of living, to education, to work, and so forth. Since then,
in addition to the central human rights conventions upholding the full gamut
of rights for all human beings, many other instruments have been adopted (to
varying degrees) on specific rights for specific groups (see box 2-1).
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Human rights law is applicable in all circumstances, including armed
conflict. However, in emergencies, states party to certain treaties may excep-
tionally and temporarily suspend (derogate) their obligations on certain civil
and political rights. Others can never be derogated. For example, the Inter-
national Covenant on Civil and Political Rights (1966) provides that the fol-
lowing may never be derogated: the right to life; the prohibition of torture
or cruel, inhuman, or degrading treatment or punishment; the prohibition
of slavery and servitude; and freedom of thought, conscience, and religion.

As discussed, protection of minority rights and religious rights was one
of the earliest manifestations of the international community’s interest in
human rights, perhaps because it was directly linked to peace and security.
Wars had begun because a government oppressed members of a minority
with links to a neighboring country, and in order to prevent such conflicts,
guarantees were needed to protect the rights of such minorities.

During the long years of the cold war, human rights became a highly
politicized issue. While the early resolutions, which had a general focus on
human rights, were adopted by the General Assembly by unanimous or
nearly unanimous vote, as the substantive issues became more specific, more
opposition developed—Dbetween the Soviet bloc and the West and between
developed and developing countries.®* Human rights and protection issues
remain highly politicized today. While the UN system can and does act
to protect human rights in countries such as Timor Leste and Kosovo, it
remains paralyzed in other areas in which there have been egregious human
rights violations, such as Chechnya, Tibet, and Guantdinamo—areas in which
major powers have obvious political interests.

The International Human Rights Architecture

The UN Commission on Human Rights (CHR) was established on Decem-
ber 10, 1946, at the first session of the Economic and Social Council. As Paul
Lauren points out, political interests were at work from the very beginning.’
The tension between international human rights and respect for national
sovereignty, inherent in the UN Charter itself, played out in discussions on
the structure and mandate of the commission.”® One of the commission’s
first tasks was to draft what was to become the Universal Declaration of
Human Rights. While that declaration has become the cornerstone of the
international human rights system, the original idea was to develop not just
a set of principles, but a binding convention on human rights with mecha-
nisms for implementation and enforcement. But the political interests of
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both the Soviet Union and the United States prevented the declaration from
becoming a binding convention.

Opver the years, the CHR was responsible for setting standards and drafting
important human rights instruments such as the International Convention
on the Elimination of All Forms of Racial Discrimination (1965), the Inter-
national Covenant on Civil and Political Rights (1966), and the International
Covenant on Economic, Social, and Cultural Rights (1966). “Never before in
history had human rights been so clearly articulated and incorporated into
legal instruments, and most of these created specific mechanisms composed
of experts rather than government representatives designed to monitor and
implement the actual treaty provisions.”!!

Through its confidential “1503 procedure,” the CHR could investigate
individual complaints against governments. It organized fact-finding mis-
sions, established working groups on both country-specific and thematic
issues such as arbitrary detention; and named special rapporteurs or inde-
pendent experts to investigate a wide range of human rights issues. The com-
mission organized global conferences, beginning with the World Conference
on Human Rights in 1993, and widely disseminated information on human
rights. It was an opportunity for hundreds of NGOs to provide informa-
tion on human rights issues, and its annual six-week session became a forum
and a global network for human rights activists. The commission included
thirty special procedures on thematic and country situations, and its Sub-
commission on the Promotion and Protection of Human Rights (formerly
the Subcommission on the Prevention of Discrimination and Protection of
Minorities) was made up of twenty-six independent experts.

The Commission on Human Rights was a highly politicized body, influ-
enced by cold war and North-South tensions.'? NGOs accused the commis-
sion of having double standards, of routinely criticizing some governments
for human rights abuses while largely ignoring abuses when major powers
were responsible. The five permanent members of the Security Council
were virtually guaranteed seats on the CHR. Moreover, the single annual
six-week session provided insufficient time to address the gamut of human
rights issues arising around the globe. Following the terrorist attacks of 9/11,
governments in many regions began to justify hard-line policies as anti-
terrorism measures. Most of all, there was concern that the commission was
becoming dominated by states that abused human rights rather than those
that upheld human rights. In 2002, for example, the United States unex-
pectedly failed to win a seat on the commission, and a year later the Libyan
ambassador was elected to chair the commission.
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Growing criticism of the CHR was reflected in A More Secure World, a
report by the UN secretary-general’s High-Level Panel on Threats, Chal-
lenges, and Change, which identified the commission as an institutional
weakness of the United Nations, suffering from a legitimacy deficit and in
need of remedy:

We are concerned that in recent years States have sought member-
ship of the Commission not to strengthen human rights but to protect
themselves against criticism or to criticize others. The Commission
cannot be credible if it is seen to be maintaining double standards in
addressing human rights concerns.*

Even the UN secretary-general referred to the commission’s “credibil-
ity deficit”: “We have reached a point at which the Commission’s declining
credibility has cast a shadow on the reputation of the United Nations system.
Unless we re-make our human rights machinery, we may be unable to renew
public confidence in the United Nations itself.”*?

A number of specific recommendations were made by the high-level
panel, the most important being that member states should consider upgrad-
ing the Commission on Human Rights to a “Human Rights Council” that
would no longer be a subsidiary of the Economic and Social Council but
a charter body standing alongside it and reporting to the Security Coun-
cil. A few months later, in March 2005, a UN report included a call by the
secretary-general urging heads of state to agree to replace the CHR with a
smaller standing Human Rights Council, which would be a principal organ
of the United Nations or a subsidiary body of the General Assembly whose
members would be elected directly by the General Assembly by a two-thirds
majority of members present and voting.!® In the intense political discus-
sions preceding the World Summit, the recommendation that the Human
Rights Council report to the Security Council was dropped in favor of mak-
ing the council accountable to the General Assembly.

On October 24, 2005, the World Summit agreed to create a Human Rights
Council;" that agreement was followed in March 2006 by a General Assembly
resolution establishing the council.'® The outgoing commission held its final
session in Geneva three months later, followed within days by the first meet-
ing of the Human Rights Council. The language establishing the council was
aspirational: It was established to promote universal respect for the protection
of all human rights and fundamental freedoms for all. It was to address viola-
tions of human rights, including gross and systematic violations, and to make
recommendations thereon as well as to promote inclusion of human rights
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principles throughout the United Nations system. It was to be guided by the
principles of universality, impartiality, objectivity, and nonselectivity and to
encourage constructive international dialogue and cooperation in order to
enhance the promotion and protection of all human rights—civil, political,
economic, social, and cultural rights, including the right to development.

One innovation was the agreement to undertake a universal periodic
review (UPR), based on objective and reliable information, of the fulfillment
by each member state of its human rights obligations and commitments in
a manner that ensures universal protection of human rights among its citi-
zens."” The UPR is a peer review mechanism through which states issue rec-
ommendations to one another based on the information contained in three
reports: a state’s own assessment of its human rights record; the compilation
document of the Office of the High Commissioner for Human Rights, which
synthesizes all UN human rights information on the state; and a summary of
stakeholder submissions. It ensures equal treatment of all states, and states
can accept or reject the recommendations. While the state-issued recommen-
dations have been soft, every state has shown up for its review session, and
NGOs have contributed to the process. In addition, the council was asked to
promote the prevention of human rights violations through dialogue and
cooperation and to respond promptly to human rights emergencies.

The Human Rights Council has continued to use special procedures
to focus attention on particular human rights issues. Currently there are
thirty-one thematic and eight country special representatives and special
rapporteurs who communicate by sending letters of allegation and urgent
appeals, conduct country visits and in some cases conduct follow-up visits,
and develop new normative principles.”’ In that regard, the work of the UN
Representative of the Secretary-General on the Human Rights of Internally
Displaced Persons can be highlighted for developing the Guiding Principles
on Internal Displacement. A number of special procedures are relevant to
the rights of civilians in armed conflict and natural disasters, including those
concerned with adequate housing; arbitrary detention; the right to educa-
tion; the right to food; and violence against women, including its causes and
consequences. Virtually all of the countries with special representatives have
experienced or are experiencing major conflicts (for example, Afghanistan,
Cyprus, Haiti, Iraq, Timor-Leste, Western Sahara, Liberia, and the Demo-
cratic Republic of the Congo).

The Human Rights Council consists of representatives of forty-seven
member states, elected by the General Assembly on the basis of geographical
distribution, and the General Assembly can suspend, by a two-thirds majority
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of the members present and voting, the membership on the council of a coun-
cil member that commits gross and systematic violations of human rights.

The record of the Human Rights Council is mixed. The provision for
equitable geographical distribution has meant that African and Asian mem-
bers now have a comfortable majority on the council (at least twenty-six of
forty-seven votes), and they are using it set the council’s agenda. The fact
that countries such as Angola, Bangladesh, China, Pakistan, Thailand, and
Uganda are members of the council raises questions about its commitment
to the aspirational human rights spelled out in its founding documents. The
council sits for ten weeks a year, and it is relatively easy to convene special
sessions; only a third of its members are required to make the request. The
resolution establishing the council provided for review of its functioning
after five years, a task to be completed in 2011.

The mandate of the Office of the High Commissioner for Human Rights
(OHCHR), created in 1993, is

to promote and protect the enjoyment and full realization, by all
people, of all rights established in the Charter of the United Nations
and in international human rights laws and treaties. The mandate
includes preventing human rights violations, securing respect for all
human rights, promoting international cooperation to protect human
rights, coordinating related activities throughout the United Nations,
and strengthening and streamlining the United Nations system in the
field of human rights. In addition to its mandated responsibilities, the
Office leads efforts to integrate a human rights approach within all
work carried out by United Nations agencies.?!

Other human rights institutions that have addressed a number of rights
issues are national human rights institutions (NHRIs). Since the UN Gen-
eral Assembly adopted the so-called Paris Principles in 1993—minimum
standards concerning national human rights institutions—many countries
have worked with the UN to establish or strengthen such bodies. Currently
there are more than 100 NHRIs, with varying relationships with their gov-
ernments, whose mandates may include commenting on existing or draft
laws; monitoring domestic human rights and acting on complaints or peti-
tions from individuals or groups; advising on compliance with international
standards; cooperating with regional and international bodies; and edu-
cating and informing the public about human rights.?? In his 2002 report,
Secretary-General Kofi Annan placed a priority on the development by the
UN of the capacity of NHRIs:



Human Rights and Protection 49

Building strong human rights institutions at the country level is
what in the long run will ensure that human rights are protected and
advanced in a sustained manner. The emplacement or enhancement of
a national protection system in each country, reflecting international
human rights norms, should therefore be a principal objective of the
Organisation. These activities are especially important in countries
emerging from conflict.”?

As national-level organizations, NHRIs are well placed to monitor and
advise on human rights issues emerging from conflicts, but in practice only a
few NHRIs have done so. NHRIs have rarely taken the lead in considering the
human rights implications of communities affected by conflict, and many are
institutionally weak and are viewed as being too close to their governments.

One of the obstacles for both OHCHR and NHRIs to becoming more
engaged in addressing the human rights of people affected by conflict is the
dominant role played by the humanitarian actors, especially the Interna-
tional Committee of the Red Cross (ICRC) and the UN High Commissioner
for Refugees (UNHCR). When resources are scarce and staff are stretched
thin, it is hard for human rights organizations to decide to devote additional
resources to human rights violations, which are understood to be the man-
date of other organizations.

Over the years international human rights law has expanded to address
the situations of specific groups, as indicated in table 2-1.

The Convention on Genocide

In 1946, the United Nations passed a resolution calling for a new convention
on genocide. After a drafting process that took two years, the Convention on
the Prevention and Punishment of the Crime of Genocide was passed by the
General Assembly in December 1948, and it came into force in January 1951.
The convention defines “genocide” as

any of the following acts committed with intent to destroy, in whole
or in part, a national, ethnical, racial or religious group, as such: Kill-
ing members of the group; Causing serious bodily or mental harm to
members of the group; Deliberately inflicting on the group conditions
of life calculated to bring about its physical destruction in whole or in
part; Imposing measures intended to prevent births within the group;
Forcibly transferring children of the group to another group.*
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Table 2-1. Normative Framework for the Protection of Specific Groups

Group to be protected

Relevant international

normative framework (year)

Competent
international body

Wounded or sick com-
batants; hospital and
ambulance staff

Wounded, sick, and ship-
wrecked members of
armed forces; prisoners
of war and detainees;
civilians; staff of relief
operations; staff of civil
defense agencies

Palestine refugees

Stateless

Refugees

Women

Children

Migrant workers

Elderly

Internally displaced
persons

Persons with disabilities

Indigenous people

Convention for the Amelioration of
the Condition of the Wounded in

Armies in the Field (1864)

Geneva Conventions (I, II, III, IV)
(1949) and additional protocols

(1977)¢

Resolution 302 (IV) (1949)
Convention Relating to the Status

of Stateless Persons (1954);

Convention on the Reduction of

Statelessness (1961)

Convention Relating to the Status of
Refugees (1951) and its protocol

(1967)

Convention on the Elimination of All
Forms of Discrimination against

Women (1979)

Convention on the Rights of the Child
(1989); optional protocols (2000)®

Convention on the Rights of All
Migrant Workers and Members of

Their Families (1990)

UN Principles for Older Persons

(Resolution 46/91, 1991)¢

Guiding Principles on Internal

Displacement (1998)

Convention on the Rights of Persons

with Disabilities (2006)

Declaration on the Rights of

Indigenous Peoples (2007)

ICRC

ICRC

UNRWA
UNHCR

UNHCR

Committee on the
Elimination of
Discrimination
against Women

Committee on the
Rights of the
Child

Committee on
Migrant Workers

None
OHCHR

Committee on the
Rights of Persons
with Disabilities

UN Permanent
Forum of
Indigenous
Peoples?

a. Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, Geneva, 12 August 1949; Convention (II) for the Amelioration of the
Condition of Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea, Geneva,
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Table 2-1 (continued)

12 August 1949; Convention (III) Relative to the Treatment of Prisoners of War, Geneva, 12
August 1949; Convention (IV) Relative to the Protection of Civilian Persons in Time of War,
Geneva, 12 August 1949; Protocol Additional to the Geneva Conventions of 12 August 1949 and
Relating to the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977;
Protocol Additional to the Geneva Conventions of 12 August 1949 and Relating to the Protection
of Victims of Non-International Armed Conflicts (Protocol II), 8 June 1977; Protocol Additional
to the Geneva Conventions of 12 August 1949 and Relating to the Adoption of an Additional
Distinctive Emblem (Protocol IIT), 8 December 2005.

b. Optional Protocol on the Involvement of Children in Armed Conflict; Optional Protocol on
the Sale of Children, Child Prostitution, and Child Pornography.

c. Adopted in pursuance of the Vienna International Plan of Action on Aging, the first interna-
tional instrument on aging, which was endorsed by UNGA Resolution 37/51 (1982). The Fourth
Geneva Convention also contains two articles relating specifically to protection of the elderly.

d. The forum was established by UN Economic and Social Council (ECOSOC) resolution
2000/22 on July 28, 2000.

The convention declares genocide itself, incitement to commit geno-
cide, and attempts to commit or complicity in committing genocide to be
a crime under international law. All signatories are bound to take measures
to prevent and punish any acts of genocide committed within their jurisdic-
tion by enacting appropriate national legislation and providing penalties for
violators. Individuals are to be held responsible for such acts whether they
were committed in their official capacities or as private individuals. Crimes
of genocide are to be tried before the courts of the territory where the crime
took place or by an international criminal court (which, at the time, was far
from being established). Unlike other international human rights conven-
tions, the genocide convention does not have a monitoring body or a com-
mittee charged with overseeing its implementation.

The genocide convention has seldom been used. In 1998, a Rwandan
mayor was the first person convicted of genocide by the International Crimi-
nal Tribunal for Rwanda, but even then some questioned whether the mas-
sacres in Rwanda constituted genocide. The definition of genocide is fun-
damentally based on the intent of the perpetrators, and there are questions
about what level of violence is needed for crimes to constitute genocide. The
convention refers to acts intended to destroy a group “in whole or in part.”
There also are questions about the relationship of genocide to ethnic cleans-
ing, a term that entered the international vocabulary as a result of the con-
flicts in the former Yugoslavia in the mid-1990s. Schabas notes that while
ethnic cleansing seeks to rid a territory of an ethnic group by terror, rape,
and murder “in order to convince those inhabitants to leave,” genocide seeks
to “destroy the group, closing the borders to ensure that none escape.””
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There have been very few prosecutions under the convention. The provi-
sion that crimes are to be tried in the territories where they occurred means
that it is unlikely that governments that are responsible for such crimes will
ensure that they are effectively prosecuted. There is a better chance that they
will be prosecuted when the government is no longer in power (as in Nazi
Germany, Rwanda, and the former Yugoslavia).

The genocide convention was intended not only to punish those commit-
ting genocide but also to prevent it from occurring in the first place. In that
respect, the convention has not been successful. Then UN Secretary-General
Boutros Boutros-Ghali said that the UN Security Council was hesitant to call
the massacres were taking place in Rwanda genocide “out of fear that if the
council agreed that genocide was taking place, it would have no alternative
but to intervene militarily.”?

On September 9, 2004, U.S. Secretary of State Colin Powell testified before
the Senate Foreign Relations Committee on Darfur. Investigations by U.S.
officials, he said, had found “a pattern of atrocities: killings, rapes, burning
of villages committed by Jinjaweed and government forces against non-Arab
villagers [were] a co-ordinated effort, not just random violence.” He then
stated that “the evidence leads us to the conclusion, the United States to the
conclusion that genocide has occurred and may still be occurring in Darfur.”
He went on to say,

[S]o let us not be too preoccupied with this designation. The people
are in desperate need and we must help them. Call it civil war, call it
ethnic cleansing, call it genocide, call it “none of the above.” The reality
is the same. There are people in Darfur who desperately need the help
of the international community.

But he did not suggest that the U.S. military intervene in Dafur in response
to the genocide; instead he emphasized that it was up to the African Union
to intervene.”

Rights of Stateless Persons

States are responsible for protecting their citizens. But what happens to
people who have no nationality or who are unable to access the rights due
to citizens—for example, the many Russians whose citizenship was revoked
by their government during the Russian Revolution? The phenomenon of
statelessness has been recognized as an issue for decades, and yet it has been
largely marginal to the major debates on protection. Although statelessness
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often has been an “invisible” problem, in recent years there have been
encouraging developments.

UNHCR estimates that 12 million people in the world are stateless, mean-
ing without nationality or citizenship, in both developed and developing
countries.”® Without documentation as citizens of their country, they face
discrimination and myriad difficulties in exercising their basic rights, such
as establishing a legal residence, accessing basic services, voting, obtaining
formal employment, and purchasing property.

While some are de jure stateless, meaning that they are not recognized as
nationals according to the legislation of any state, most are de facto stateless,
meaning that they have a formal nationality but cannot enjoy their basic
human rights. Often the line between the two is blurred. De jure stateless
persons are covered under the 1954 Convention Relating to the Status of
Stateless Persons and customary international law, while de facto stateless
persons are not covered by the convention.?

Statelessness occurs in a number of ways. In some cases, citizenship is
simply revoked by the government, and at times revocation is accompanied
by forced removal, as in Bhutan, Cote d’Ivoire, and Germany from 1933 to
1945. In other cases, lack of opportunity to register births and marriages,
high registration fees, or cuambersome procedures make it difficult to access
citizenship, as in Croatia, Ecuador, and Fiji. In still other cases, ill-defined
nationality laws following conflict, defederation, state succession, or state
restoration take citizenship away, as in Bosnia and Hercegovina, Croatia,
Ethiopia, and Eritrea. Sometimes provisions in nationality laws are inten-
tionally or unintentionally interpreted to discriminate between groups, and
sometimes groups are removed from the census or gender-biased legisla-
tion prevents women from transmitting nationality, as in Bangladesh, the
Dominican Republic, or Georgia.*

Statelessness is self-perpetuating. Without a nationality, parents have dif-
ficulty registering the births of their children and passing their citizenship on
to them. Lack of documentation makes it difficult to marry, own property,
access the labor market, enter into contracts, open bank accounts, start a
business, or enter or leave a country. Stateless people face discrimination,
heightened risk of trafficking and sexual and gender-based violence, and lim-
ited or no access to education and health care.”!

UNHCR is the agency charged by the General Assembly with addressing
statelessness, including the identification, prevention, and reduction of the
phenomenon as well as the international protection of stateless persons.*
The General Assembly has endorsed the UNHCR Executive Committee’s
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conclusion on statelessness, which called on states to prevent statelessness,
to take measures to end the phenomenon where it already exists, and to pro-
tect stateless persons. The conclusion also called on UNHCR to play a more
active role in identifying and responding to statelessness.”” UNHCR provides
technical assistance to states to introduce legislation to prevent and reduce
the prevalence of statelessness. Planning and budgetary limitations within
UNHCR as well as competing priorities, such as large-scale return opera-
tions, have until recently limited the agency’s response. However, UNHCR
has responded to internal demands for greater capacity to address stateless-
ness, namely by including the statelessness program in its 2010-11 budget as
one of its four “pillars,” or areas of work, in its results-based management
framework, and in its planning software.**

Only a handful of states are party to the 1954 Convention Relating to
the Status of Stateless Persons and the 1961 Convention on the Reduction
of Statelessness: sixty-five states are party to the former and thirty-seven to
the latter.” However, a number of instruments, which have large numbers
of signatories, are relevant to the protection of the human rights of stateless
persons in that they prohibit nationality-based discrimination, such as the
Universal Declaration of Human Rights and the International Convention
on the Elimination of All Forms of Racial Discrimination.

Women’s Rights

Early champions of women’s rights date back to the late eighteenth century,
when Mary Wollstonecraft wrote A Vindication of the Rights of Woman and
Olympe de Gouges penned the Declaration of the Rights of Woman and the
Female Citizen. In 1946 the Commission on the Status of Women was estab-
lished to promote the advancement of women throughout the world, and
it focused on legal measures to protect the human rights of women. The
1948 Universal Declaration of Human Rights affirms the equal rights of men
and women. Over the years a number of conventions have addressed specific
aspects of women’s rights,* and in 1979 the General Assembly adopted the
landmark Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW), which is sometimes referred to as the univer-
sal declaration of women’s rights. CEDAW enumerates a range of rights of
women, including the right to education, health, and political participation
and also the right to decide on the number of children that they will have and
the right to shared parenting. The Committee on Elimination of Discrimina-
tion against Women has adopted twenty-six general recommendations on
issues ranging from reporting guidelines to women migrant workers.
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In 1993, at the Vienna Conference on Human Rights, the international
community officially recognized violence against women as a human rights
violation, and in the same year the General Assembly adopted the Declaration
on the Elimination of Violence against Women. A year later, the Commission
on Human Rights adopted a resolution for “integrating the rights of women
into the human rights mechanisms of the United Nations and [eliminating]
violence against women,” appointing a special rapporteur on violence against
women.” In 2004, the Commission on Human Rights established a special
rapporteur on trafficking in persons, especially women and children.

Over the years, the United Nations has passed many resolutions regard-
ing women, and it convened global conferences on women in 1974, 1980,
1985, and 1995. UN Security Council resolution 1325, on women, peace,
and security, focused particular attention on the role of women in prevent-
ing and resolving conflicts and called on all actors involved in negotiating
and implementing peace agreements to consider gender issues, including
by addressing the special needs of women and girls during repatriation and
in postconflict reconstruction. The resolution also called on all parties to
armed conflict to take special measures to protect women and girls from
gender-based violence.*®

A particular theme in recent years has been the focus on sexual and gen-
der-based violence, manifested in UN resolutions; in the adoption by indi-
vidual humanitarian and development agencies of statements, guidelines,
and principles on sexual abuse and exploitation; and in the development
of new laws and policies at the national level. In 2006, for example, a law
was passed in Liberia that, for the first time, made rape a crime.” In 1998
the International Tribunal for Rwanda made history by finding rape to be a
crime of genocide and a war crime.

Rights of Children

Before World War I, there was little interest in the issue of child protection.
Children were part of the private sphere, and they were to be protected by
their families; they were not an issue of international concern. What really
marks the entry of the child on the international stage was the Declaration
on the Rights of the Child, written in 1923 by Eglantyne Jebb, founder of
the Save the Children Fund in England, and adopted by the General Assem-
bly of the League of Nations in 1924.* Consisting of only five principles,
the declaration established the concept of the rights of the child and drew
a link between child welfare and children’s rights.*! Reflecting the experi-
ences of World War II, in 1948, the Geneva Declaration on the Rights of the
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Child included as its first statement “The child must be protected beyond
and above all considerations of race, nationality or creed.”*

In 1959, the General Assembly adopted the Declaration of the Rights of
the Child® and in 1989 adopted the Convention on the Rights of the Child.
The convention noted that “the need to extend particular care to the child”
was recognized in instruments such as the Universal Declaration of Human
Rights, the International Covenant on Civil and Political Rights (in particular
in articles 23 and 24), and the International Covenant on Economic, Social,
and Cultural Rights (in particular in article 10) as well as in the statutes and
relevant instruments of specialized agencies and international organizations
concerned with the welfare of children.*

It was the Convention on the Rights of the Child that became the gold
standard for defining the protection of children. The convention, which has
been ratified by 194 governments (the only hold-outs being Somalia and the
United States, although both have signed the convention), enumerates vari-
ous rights of all children, including

—freedom from violence, abuse, hazardous employment, exploitation,
abduction, and sale

—adequate nutrition

—free compulsory primary education

—adequate health care

—equal treatment regardless of gender, race, or cultural background

—the right to express opinions and freedom of thought in matters affect-
ing them

—safe exposure and access to leisure, play, culture, and art.*

The principles of nondiscrimination, participation, and the “best interests
of the child” are the foundation of the convention, which states that “[i]n all
actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative
bodies, the best interests of the child shall be a primary consideration.”®
That principle has been incorporated into the work of many UN agencies
and NGOs. For example, UNHCR uses the best interests of the child in
determining the best temporary care arrangements and durable solutions for
refugee children who are unaccompanied or separated from their parents.

In 2000, the Convention on the Rights of the Child was expanded by the
adoption of two optional protocols: on the involvement of children in armed
conflict and on the sale of children, child prostitution, and child pornog-
raphy.” The Committee on the Rights of the Child, based in Switzerland
and composed of independent experts, is the formal convention monitoring
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bodys; it receives reports from individual countries and makes recommenda-
tions about how governments can improve the lives of children.*

Among UN agencies, the United Nations Children’s Fund (UNICEF) has
been at the forefront in embracing a rights-based approach to child welfare
and grounds its work on both the Convention on the Rights of the Child and
the Convention on the Elimination of All Forms of Discrimination against
Women. According to UNICEF’s mission statement, “UNICEF is mandated
by the General Assembly to advocate for the protection of children’s rights,
to help meet their basic needs and to expand their opportunities to reach
their full potential.”* Accordingly, the main themes of UNICEF’s work are
young child survival and development, basic education and gender equal-
ity, child protection, HIV/AIDS, policy advocacy, partnerships for children’s
rights, and humanitarian assistance. The agency’s income for 2009 was $3.25
billion, the majority coming from UN member states.*

UNICEF defines child protection as “preventing and responding to vio-
lence, exploitation and abuse against children—including commercial sex-
ual exploitation, trafficking, child labour and harmful traditional practices,
such as female genital mutilation/cutting and child marriage.”" In that defi-
nition, child protection does not include ensuring that children have access
to education, medical care, or even adequate food and water, although that is
a central part of UNICEF’s rights-based programming. The child protection
architecture includes not only the Convention on the Rights of the Child,
UNICEF, and a number of international NGOs focusing on children but also
a series of General Assembly resolutions and a special representative on chil-
dren. Notably, in 1996, a former president of Mozambique, Graga Machel,
presented a report on children and armed conflict. As she later explained,

[w]hen my report was published in 1996 there was a strong, but little
acknowledged perception that children were at best marginal to the
“real” security issues of the “real” world. Now the UN Security Coun-
cil regularly discusses children and armed conflict and the long-term
protection of children is seen as a cornerstone of peace and security.>

The report was groundbreaking. In the same resolution that welcomed
the report, the General Assembly also established the mandate for the Special
Representative of the Secretary-General for Children and Armed Conflict.”

Rights of the Elderly

While child protection and women’s rights have a long history of inter-
national action, much less attention has been paid to the particular needs
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and rights of elderly persons. In fact, there is no binding international
treaty upholding their rights, although the principle of nondiscrimination
enshrined in many human rights instruments is widely interpreted as pro-
hibiting discrimination on the basis of age. The Convention on the Rights
of Persons with Disabilities specifically addresses age, noting the difficult
conditions faced by persons with disabilities who are subject to multiple or
aggravated forms of discrimination, including, among others, discrimina-
tion based on age. And yet globally, one in ten individuals is now sixty years
or older, a percentage expected to increase to one in three by 2150. However,
there are striking regional differences: while one in five Europeans is sixty
years old or older, only one in twenty Africans is.** Perhaps reflecting the
reality that the countries of North America and Europe face the progressive
aging of their populations, there is increasing awareness of both the specific
needs of the elderly and violations of their rights. Several regional human
rights instruments explicitly mention older persons as a group in need of
special protection, and there have been various efforts at the UN to raise the
visibility of the issue of the elderly.”

Rights of Migrant Workers

More than 190 million people live outside their country of origin, either
permanently or temporarily, including migrant workers and their families,
refugees, asylum seekers, and immigrants. In fact, one in every thirty-five
people is an international migrant.” While international protection is well
developed for refugees and even asylum seekers, other migrants do not
benefit from such protection, in part because their migration is assumed
to be voluntary. However, standards for protecting migrant workers were
initially developed by the International Labor Organization, and in 1990,
the International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families (ICRMW) was opened for signa-
ture. ICRMW came into force thirteen years later, when twenty governments
ratified the convention, and its implementation is monitored by the Com-
mittee on Migrant Workers (CMW). Notably, no government that receives
large numbers of migrant workers has yet signed the convention. Nonethe-
less, human rights provisions applying to migrants can be found in bind-
ing international legal instruments, such as the International Convention
on the Elimination of All Forms of Racial Discrimination.” Another legal
instrument for the protection of migrants’ rights is the Protocol against the
Smuggling of Migrants by Land, Sea, and Air, which supplements the UN
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Convention against Transnational Organized Crime, which was opened for
signature in November 2000 and has yet to come into force.*®

Further buttressing the rights of migrants, the position of UN special rap-
porteur on the human rights of migrants was created in 1999 by the Com-
mission on Human Rights to monitor the rights of migrants in all countries,
whether or not the state has ratified the convention.”

However, protection of migrant workers—especially undocumented
migrants—is much less developed in international human rights law than
the protection of refugees. Many observers note that the inclusion of undoc-
umented migrants in the 1990 treaty on the rights of migrant workers is one
of the reasons that it has failed to garner widespread acceptance, particularly
among countries hosting large numbers of such migrants. The right to deter-
mine requirements for entry into national territory is one of the hallmarks
of sovereignty, and governments have been reluctant to accept restrictions
on that right.

International Humanitarian Law, Refugee Law,
and Human Rights Law: Drawing the Connections

The three distinct legal strands of protection—international humanitarian
law, refugee law, and human rights law—are clearly interconnected. Human
rights law is the broadest in scope, applying in peacetime and war; to refu-
gees, internally displaced persons, and those who have never been displaced;
to civilians and belligerents. International humanitarian law, which predates
both refugee and human rights law, seeks to limit the means and methods of
warfare and to protect all those who do not (or who no longer) participate
in hostilities. ICRC views the provisions for war-related needs articulated
in humanitarian law as complementing the protections provided by human
rights law.® It is important to note that human rights law is intended to limit
abuses by governments while international humanitarian law is binding on
armed groups as well as governments.

The drafters of the 1951 Convention Relating to the Status of Refugees
took as their departure point the principles contained in the Universal Dec-
laration of Human Rights, and the General Assembly adopted a number of
resolutions strengthening the protection and rights component of UNHCR’s
work with refugees. The idea, according to Jane McAdam, was that the refu-
gee convention would develop in tandem with human rights law.®' She notes
that in 1947, the Commission on Human Rights adopted a resolution that
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“early consideration be given by the United Nations to the legal status of per-
sons who do not enjoy the protection of any Government, in particular the
acquisition of nationality, as regards their legal status and social protection
and their documentation.”® In later years, the Human Rights Commission
adopted resolutions regarding mass exoduses, and it was the first UN body
to recognize the need for a normative framework to address the needs of
internally displaced persons for protection and assistance.

Over the years, there have been efforts to bring human rights and refugee
law instruments closer together. The UN High Commissioner for Refugees
has addressed the Human Rights Commission and the Human Rights Coun-
cil, and the High Commissioner for Human Rights has similarly addressed
UNHCR’s Executive Committee. The Human Rights Commission adopted
anumber of resolutions relating to the mass exodus of displaced persons and
took the lead in addressing internal displacement when UNHCR was unable
to do so. The UNHCR Executive Committee has affirmed the importance
of working with UN human rights mechanisms, such as special rapporteurs,
human rights field missions, and the Human Rights Council itself.*> But
there are reasons that humanitarian organizations such as UNHCR, ICRC,
and many NGOs keep a certain distance from human rights issues generally
and from the highly politicized environment of the Human Rights Commis-
sion. Humanitarian organizations are aware that their continued operations
may be threatened if they are perceived as taking sides in conflicts or political
controversies.*

States and academic and other institutions have been reluctant to view
human rights law, refugee law, and humanitarian law as branches of an
interconnected, holistic regime. The mandates of the protection organi-
zations—ICRC, UNHCR, UNICEF, and OHCHR—all assign particular
responsibilities to the institutions, making coordination difficult in practice.
And yet there are clear links among them. Individuals, for example, who do
not meet the criteria of refugees according to the 1951 UN refugee conven-
tion can be offered complementary protection by governments on human
rights grounds (as well as compassionate grounds). Some refugee advo-
cates have used the Convention against Torture and other Cruel, Inhuman,
or Degrading Treatment or Punishment (1984) to prevent deportation of
rejected asylum seekers. International humanitarian law contains provisions
prohibiting the forced displacement of civilian populations during conflicts.

Both refugee law and international humanitarian law have been shaped by
the development of international conventions on child protection and pro-
tection of women. On the operational level, organizations such as UNHCR
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have developed extensive resources, guidelines, and training materials focus-
ing on both women and children. Humanitarian organizations increasingly
are adopting rights-based approaches to their work. And in all three areas of
international law, there has been a tendency to expand the scope of coverage
of the relevant normative instruments. Thus international humanitarian law
moved beyond protection of soldiers hors de combat to protection of civilians.
Protection of refugees expanded beyond the geographic region of Europe to
encompass the whole world and to include new groups of concern, such as
returnees and those displaced within the borders of their country. And over
the past fifty years, human rights law has broadened to include new groups,
from children to indigenous persons to persons with disabilities—a trend
that has influenced the way that humanitarian actors carry out their work.

These three branches of international law come together in their under-
standing of protection as an issue of basic human rights. Humanitarian and
human rights actors have a broader view of what it means to protect peo-
ple—they include the full gamut of political, economic, social, and cultural
rights. In contrast, when military and peacekeeping forces refer to protection
of civilians, they usually mean physical security and safety. But as the fol-
lowing chapters point out, different actors play different roles in protecting
people in conflicts and natural disasters.



Protection and Humanitarian
Assistance: Communities
and Governments

Wihile the concept of protection has a firm foundation in different
strands of international law, the way that people are protected depends on
the actors who are protecting them and their interpretation of what protec-
tion entails. Although everyone recognizes that it is the fundamental respon-
sibility of national governments to protect those living within their boundar-
ies, if governments were able to consistently carry out this essential function,
there would be no need for humanitarian assistance or for the UN Security
Council to grapple with what it means to protect civilians. But the reality is
that governments often are unable to protect their people.

Communities’ self-protection measures are the first line of defense from
civil conflict. When armed groups enter a village, for example, and govern-
ment troops or police are unable to protect the civilian population, com-
munities respond in time-honored ways—by fighting back, hiding, fleeing,
or trying to negotiate with the armed groups. A vast and complex interna-
tional system of humanitarian response has developed to assist and protect
communities when neither they nor their governments are able to provide
sufficient protection. But it is important to remember that when interna-
tional agencies leave—as they often do when the situation becomes too
dangerous for them to carry out their work—communities are left on their
own. That reality is recognized by all the major international actors, even
though much—and perhaps most—of their work focuses on strengthen-
ing their own ability to intervene instead of supporting local communities’
self-protection mechanisms. The Inter-Agency Standing Committee (IASC)
asserts that “practical protection is provided first of all by and through the
local community,” and a recent paper on protection observes that “[i]n real-
ity, locals are typically the first and last providers of their own protection.”

62
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Former UN Secretary-General Kofi Annan, in presenting his 2001 report on
protection of civilians, concluded that local actors are “the basic source of
protection, especially when all other layers of protection fail . . . [Flunding
and training [them] is thus an important investment.”

While chapter 4 looks at UN agencies and nongovernmental organiza-
tions and their approaches to protection, this chapter looks at protection
from the perspective of affected communities, their governments, nonstate
actors, donor governments, and military forces.

Affected People and Communities

The authors of a well-researched multicountry study on protection in prac-
tice conclude that “[m]ost people survive and do so without assistance from
external parties.” It is well-known—though not often publicized by inter-
national agencies—that most of the lives saved in the aftermath of an earth-
quake or a cyclone are due to the efforts of local actors. The draft revision
of the Sphere Humanitarian Charter 2010 acknowledges that “[i]t is firstly
through their own efforts, and through the support of community and local
institutions, that the basic needs of people affected by disaster or armed con-
flict are met.”

As Casey Barrs explains, when governments cannot protect their people,
individuals and communities change their habits—they move, they hide,
they rely on informal networks to get information, to protect assets, and to
find alternative livelihoods. They may deliberately strip themselves of eco-
nomic assets in order to avoid attack, seek to accommodate armed groups
or political leaders, or pay off would-be aggressors. They may join insurgent
groups or flee their communities or countries.® They also use a range of tac-
tics for economic survival. Barrs notes that local communities “place such
importance on economic survival that they often knowingly accept trade-offs
in physical safety.”” Such tactics might include subsistence agriculture, forag-
ing, diversifying livelihood strategies, hiding or liquidating assets, and paying
bribes or protection money. Families often rely on social networks to obtain
liquid funds, either through loans or contributions from family connections.

In fact, when aid agencies, donors, and investors withdraw due to immi-
nent crises, diaspora groups often increase their contributions to individuals
at risk.® Schmeidl and others report that in Kandahar, Afghanistan, extended
families often help the displaced, enabling men to seek jobs elsewhere while
women and children remain under the protection of a male relative. Some
of the coping strategies reflect the desperation of vulnerable people. Also
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in Kandahar, “the arranged marriages of underage girls, especially to less
attractive suitors, are also an indication of a certain level of desperation and
vulnerability.”” While the international community often takes pride in the
volume of funding transferred from Western countries to those experienc-
ing a disaster, the amount of funding sent to people in crises through private
remittances actually dwarfs all international assistance.'

In southwest Colombia, local communities have organized for the past
decade to protect their rights, even as they have been attacked and displaced.
That region of Colombia, including the departments of Cauca and Narifio,
historically has been beset by land disputes between groups of settlers (mostly
mestizo) and indigenous groups that have defended and reclaimed their
land. In the last decade, conflicts pitting indigenous and Afro-Colombian
groups against new biofuel and palm projects as well as coca growers have
increased. The indigenous and Afro-Colombian groups are targeted by
armed groups that seek to displace them so that they can pursue their licit
or illicit economic ventures. In response to the attacks and to their internal
displacement, the Afro-Colombian communities from Cauca and Narifio
have formed resistance organizations such as COCOCAUCA (Coordination
of Community Councils and Grass-Roots Organizations of the Black Popu-
lation of the Caucan Pacific). These groups advocate neutrality toward the
armed actors, seek dialogue with them, and promote the development of
mechanisms for ascertaining accountability for past crimes (such as truth
and reconciliation commissions) in order to obtain justice and in some cases
reparations. Despite the challenges—including the adverse political climate,
intensification of armed conflict, and, in some cases, persecution by the
armed groups—the community organizations in the region have been able
to unite their communities in efforts to reclaim or hold on to their land.
The national and international visibility that they have attained has permit-
ted them to continue working in the midst of increasingly adverse political
conditions. In fact, the indigenous communities have been more successful
in resisting displacement than nonindigenous communities. "

In another example, a protection strategy followed by internally displaced
persons (IDPs) in Kandahar, Afghanistan, was to seek protection from local
strongmen and power brokers. In return for political support, the strong-
men delivered protection for the displaced, including land and access to
cross-border trade. But as a coping strategy, patronage is not always reliable.
When the power brokers turn to other interests, their protection of the IDPs
may end, leaving the displaced grasping for alternatives.'?
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Barrs notes that most international actors devise protection strategies that
are quite independent of those developed by the communities at risk. He
suggests that international agencies emphasize community preparedness in
the areas of physical safety and life-critical sustenance and services—and that
they do so before violence forces communities to leave. That could include,
for example, encouraging communities to develop safe exit routes and tem-
porary accommodations in safer areas and ensuring access to accurate infor-
mation. He also offers suggestions of ways in which international actors can
continue their operations in dangerous environments by helping prepare
local staff or partners for low-profile service delivery (with practical sugges-
tions on downplaying identity, downsizing infrastructure, dispersing staff
and supplies, and delegating work to others)."”

Barrs is one of the few writers advocating that international actors com-
plement their current approaches to protection by proactively helping locals
brace themselves for violence. But there are ethical issues in such an approach
that Barrs does not directly address. In Bosnia, for example, humanitarian
agencies agonized over the question of whether to help people escape and
thus save their lives, even though by doing so they would be contributing
to ethnic cleansing. Is it more ethical to encourage or teach communities to
hide, to strip themselves of their assets, or to bargain with the aggressors?
Or even to give them guns to defend themselves? In places like Somalia and
Afghanistan, people can protect themselves in the short term by paying trib-
ute to individual warlords or abandoning their assets to them, but doing so,
of course, fuels the conflict.

While few humanitarian agencies have followed Barrs’s advice on how
to protect civilians through community-based approaches, there is a grow-
ing movement within the humanitarian community to consult with benefi-
ciaries in the design and implementation of programs, including protection
programs. In fact, accountability to beneficiaries is one of the innovations
in the humanitarian world. For example, the Humanitarian Accountabil-
ity Partnership International (HAPI) and the peer review process within
the Steering Committee for Humanitarian Response (SCHR) are efforts to
make humanitarian efforts accountable to the people that they are intended
to serve." But a study carried out by the Brookings-Bern Project on Inter-
nal Displacement found that consulting with beneficiaries is not an easy
process.”” In the immediate aftermath of an emergency, people may be so
traumatized that they are not ready to participate in decisionmaking. It is
usually difficult for international agencies to identify the interlocutors or
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spokespersons for communities that they seek to assist, particularly when
people are dispersed within host communities. When people are organized,
leadership of refugee and IDP communities often excludes women. Should
international agencies make efforts to identify alternative leadership, even
when it is contrary to local norms? Sometimes consulting with beneficiaries
puts them at risk, and in recent years, leaders of Colombia’s IDP communi-
ties have been targeted for assassination, especially when they raise issues of
land ownership.'® But efforts to increase the accountability of humanitarian
agencies to beneficiaries and to involve them in program design and imple-
mentation are based on the recognition that protection must be rooted in
local communities.

For local communities, protection means first and foremost ensuring the
personal security of people at risk. But protection also has a broader meaning,
evident in community concern with protecting livelihoods and economic
assets. Some Iraqis protected themselves from sectarian violence in 2006 and
2007 by leaving their country in search of safety in neighboring countries,
but many Iraqis regularly return to Iraq in order to check on or sell property,
receive pension payments, or engage in other economic activities necessary
to support their families.'” The International Committee of the Red Cross
(ICRC) has documented similar ways that affected communities ensure their
economic survival, including through sale of food aid in camps.'®* When gov-
ernments are unable to protect them, individuals and communities develop
innovative and often courageous ways of doing so—even or perhaps espe-
cially in the absence of international humanitarian actors.

Governments of Affected Countries

That it is the responsibility of national governments to protect their people is a
principle enshrined in international law and affirmed by the United Nations.
For example, in 1991 the UN General Assembly affirmed the following:

Each State has the responsibility first and foremost to take care of vic-
tims of natural disasters and other emergencies occurring on its terri-
tory. Hence, the affected State has the primary role in the initiation,
organization, coordination, and implementation of humanitarian
assistance within its territory.

The magnitude and duration of many emergencies may be beyond
the response capacity of many affected countries. International coop-
eration to address emergency situations and to strengthen the response
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capacity of affected countries is thus of great importance. Such coopera-
tion should be provided in accordance with international and national
laws. Intergovernmental and non-governmental organizations working
impartially and with strict humanitarian motives should continue to
make a significant contribution in supplementing national efforts.
States whose populations are in need of humanitarian assistance are
called upon to facilitate the work of these organizations in implement-
ing humanitarian assistance, in particular the supply of food, medi-
cines, shelter and health care, for which access to victims is essential.”®

Many governments do a good job of ensuring that their citizens and oth-
ers living within their territories are assisted and protected when calamity
occurs. Even when governments are overwhelmed by the magnitude of a
disaster—whether a natural disaster or a conflict—they usually play a major
role in humanitarian response. From a state perspective, a government may
perceive international involvement as an opportunity to deliver services that
it cannot deliver; it may tolerate international engagement, recognizing that
it cannot shut the door; or it may have an attitude of outright hostility.? Its
response is related to what Ashraf Ghani and Clare Lockhart refer to as the
“sovereignty gap”—a disjunction between the state’s capacity to govern by
law and its capacity to provide for the needs of the people in practice.?

Being able to deliver services to its population is crucial to the legitimacy
and authority of the state—particularly during conflicts and in postconflict
situations. In fact, Britain’s Department for International Development
(DFID) defines fragile states as “those where the government cannot or will
not deliver core functions to the majority of its people, including the poor.”*
As Robert Zoellick, president of the World Bank Group, said,

Legitimacy must be achieved through performance. It needs to be
earned by delivering basic services, especially visible ones. Clean up the
garbage. Build institutional capacity by doing things: supplying clean
water; sanitation; simple roads to connect territories that may have
been cut off from one another; electricity for some part of the day;
basic preventative health care such as immunization.?

Zoellick goes on to say that to improve the legitimacy of the government,
it matters who provides the services: “They should be undertaken by the
government and local people as soon as feasible.”*

But relations between the humanitarian community and governments
of countries experiencing humanitarian emergencies often are difficult,
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particularly in conflict situations. When a government feels threatened by
insurgents, it needs to be seen as being capable of delivering services to its
people, and sometimes the government believes that the humanitarian agen-
cies that ostensibly have come to help are sympathetic to the insurgents or
have other agendas. Thus relations between the Sri Lankan government and
the international humanitarian community often have been tense. While the
humanitarians believe that they are trying to protect the rights of an ethnic
minority that has suffered as a result of war, the Sri Lankan government
often has accused them of supporting terrorists.”

From the perspective of humanitarian actors, national governments often
are obstacles to the international humanitarian community’s response.
Sometimes humanitarian organizations argue that their principles of neu-
trality and independence mean that they need to keep a distance from gov-
ernments—an argument that may hold up when the governments them-
selves are responsible for the conflict but one that often conveniently justifies
freedom of action on the part of the international actor. In comparison with
development agencies, which are more likely to work with states, humani-
tarian agencies tend to avoid working with national governments, often per-
ceiving them as part of the problem. That stems in part from the nature
of the work. In order to be sustainable, development projects need to be
carried out and owned by governments. But humanitarian actors are not as
concerned about the sustainability of their work, which, after all, is intended
to be an emergency, short-term fix. In practice, there are many examples of
cases in which international actors did not work closely with the state, with
negative results. For example, in northern Kenya a U.S. military unit built
schools for the population but did not coordinate their efforts with local
authorities, which meant that there were no teachers to staff the schools.?

As Paul Harvey points out, governments have four principal roles to play
in emergencies: they are responsible for identifying a crisis and inviting inter-
national assistance; for providing assistance and protection themselves; for
monitoring and coordinating external assistance; and for establishing regu-
latory and legal frameworks to govern assistance.?”’” But there is tremendous
variation in the capacity of governments of countries experiencing conflict
and natural disasters to carry out those roles. Sometimes governments are
reluctant to admit that there are widespread humanitarian needs, as in Iraq,
where the fact that by 2007 15 percent of its population was displaced was
evidence that stability was far from being restored. The scale of the crisis
may be such that the normal mechanisms for assisting citizens in need sim-
ply cannot cope. And in the task of monitoring and coordinating foreign
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assistance, national mechanisms often are overwhelmed by the sheer num-
ber of international actors responding to an emergency. Hundreds of organi-
zations arrived in Haiti following the devastating January 2010 earthquake—
many of whom had no experience or interest in being coordinated. That
fact, coupled with an already weak government, led other actors to take the
lead in fulfilling the government’s responsibility for coordinating assistance.
Similarly, governments vary in terms of their capacity to establish regulatory
and legal frameworks to govern assistance.

Governments have a responsibility to ensure that international organi-
zations entering their countries—even with the best of intentions—do so
in support of the government and in compliance with its laws and policies.
Sometimes that is frustrating for humanitarian actors eager to get on with
the business of saving lives. Government agencies can be very slow to process
visas, expedite the logistical planning required for the import of relief goods,
and provide necessary certification for medical personnel.”® In the case of
Cyclone Nargis, the Burmese government initially refused the many offers of
assistance that it received from international actors, which was widely inter-
preted as its desire to cover up the scale of the disaster and its own inadequate
response. Indeed, French foreign minister Bernard Kouchner and others sug-
gested that the refusal to expedite the delivery of relief supplies was grounds
for implementation of the responsibility to protect doctrine.”” While it is
likely that the Burmese government’s rejection of assistance was politically
motivated, in other cases there may be legitimate concerns about the effects
of humanitarian assistance. The arrival of large numbers of relief workers
from hundreds of different organizations can be a nightmare for govern-
ments worried about assisting their people and about the political, economic,
and social consequences of vast quantities of relief. Even the demands of
hundreds of organizations for visas can overwhelm the bureaucratic process.
Even the powerful U.S. government was unable to even acknowledge, much
less respond to, the many offers of international assistance that it received
in the days following Hurricane Katrina.*® The fact is that receiving interna-
tional assistance is labor intensive for governments. Robert Zoellick points
out that the average developing country hosts 260 visits from donors each
year. For example, Cambodia has twenty-two different donors in the health
sector that provide support for more than 100 separate projects.’*

Even when humanitarian actors are allowed to provide assistance, there
are concerns about the impact of their actions on the host state. While a
principle of international humanitarian assistance is to support governments
in their efforts to protect and assist people or to complement their work,
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sometimes—as ICRC points out in its statement of professional standards
for protection work—substitution for a state authority may be necessary.>
But substitution is a double-edged sword. It may provide needed assistance
when governments are unable to do so, but it also can let governments off
the hook for carrying out their responsibilities to their own population. The
government of Sudan, for example, has to devote fewer resources to caring
for its Darfuri population because of the infusion of $1.5 billion a year that it
receives from the international humanitarian community. Harvey notes that
“[a]id agencies and donors currently bypass and marginalize governments
partly because of a lack of trust in the ability of states to deliver effective and
accountable relief.”*

By creating parallel structures, NGOs and international organizations
can undermine state authority. Sometimes they act without sufficient con-
sultation and end up providing scant tangible benefit, as in the many cases
in which schools were built by international actors but host governments
did not have funds to pay teachers to keep them going. Some refer to Haiti
as the “Republic of NGOs” because of the disparity in resources controlled
by NGOs and those controlled by the government.* The concerns that host
governments have about being overwhelmed by humanitarian agencies are
real, particularly in large-scale disasters and particularly when media pres-
sure inspires the establishment of many new organizations to respond to
an emergency.

The various guidelines and manuals produced by international actors
recognize the importance of working with governments. For example, the
Handbook for the Protection of Internally Displaced Persons, produced by the
Global Protection Cluster Working Group, has a chapter that recognizes the
role of national actors and suggests ways to support the efforts of govern-
ments to carry out their duties, such as by collecting data on the number of
IDPs, and to exercise their responsibilities to adopt laws and policies regard-
ing internal displacement.”

As discussed in the next chapter, humanitarian reform has brought
into being a set of coordination mechanisms. Clusters of international and
national agencies and NGOs, coordinated by designated cluster lead agen-
cies, are now the standard mechanism for responding to large-scale emer-
gencies. The Inter-Agency Standing Committee’s “Operational Guidance
for Cluster Lead Agencies on Working with National Authorities” empha-
sizes that clusters are set up “to support and/or complement wherever pos-
sible the efforts of national authorities in key sectors of preparedness and
response.”*® Specifically, “the Resident or Humanitarian Coordinator and
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Cluster Lead Agencies are responsible for consulting national authorities on
existing coordination mechanisms, in order to determine how best to sup-
port and/or complement national efforts and to identify and address any
gaps in response.” The resident or humanitarian coordinator and cluster
lead agencies may have to take the lead role in coordinating the response,
but they still must support national authorities, even when the authorities
are not able to access part of their territory.

Clusters are expected to organize themselves whenever possible in a way
that supports and strengthens national structures and does not create par-
allel structures that may undermine or weaken existing government struc-
tures. One way to do that is to set up clusters so that they mirror existing
structures or ministries in order to support government humanitarian pro-
grams. One country in which that has happened is the Philippines, where the
standard set of clusters was adapted in order to mirror national ministries.
The Ethiopian context is characterized by strong government leadership;
while clusters exist, they work to support separate preexisting government-
led structures (sectoral task forces). The implementation of clusters has been
uneven in practice because of confusion about leadership and the relation-
ship of the clusters to sectoral task forces. The government co-leads the clus-
ters.”” Generally, coordination with national authorities is easier in sectors
such as health and education because the clusters parallel the line ministries
of health and education. In other sectors, such as early recovery and protec-
tion, a number of different ministries and government agencies need to be
consulted in order to ensure effective coordination.

While national governments are essential actors in humanitarian response,
they are not monolithic. Differences between central government structures
and local authorities are common. For example, in Colombia, although the
national legislative framework for responding to those displaced by conflict
is strong, at the municipal level, mayors often lack the resources to carry out
their responsibilities to the displaced.*® Local military forces, particularly in
areas of conflict, are important interlocutors and often act independently
of national military authorities. Agreements negotiated at the national level
may not mean much when humanitarians encounter roadblocks manned by
local military forces—and much less when manned by paramilitaries.

It is the primary responsibility of governments to protect all individuals
within their jurisdiction. While sometimes they lack the will or capacity to
do so, sometimes what they lack is the will to protect some of their citizens—
those of different clans, ethnic or religious groups, or political loyalties. For
example, a mayor in El Salvador explained that aid was slow in reaching his
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village, which had been damaged by mudslides, because he did not belong to
the political party that currently ran the government.”

There are few studies on how governments understand protection, but
one intriguing study looked at differences between military and police
understandings of protection in France. The study concluded that while the
French military sees protection as linked to defense of territory and borders,
the gendarmes (police) see protection not in terms of protecting national
territory but in terms of protecting the population. Therefore gendarmes
see everything that they do, from investigating crimes to policing traffic, as
supporting the protection of the population.*® While military forces tended
to conceptualize protection in terms of national security, the study found
that police forces had a more inclusive understanding of protection, as com-
munity well-being.

Nonstate Armed Groups

The presence of nonstate actors or armed groups is characteristic of internal
conflicts, and it affects the provision of both relief and protection to vulner-
able groups. The UN defines nonstate armed groups as groups

that have the potential to employ arms in the use of force to achieve
political, ideological or economic objectives; are not within the for-
mal military structures of States, State-alliances or intergovernmental
organizations; and are not under the control of the State(s) in which
they operate.*!

For the purpose of distinguishing between combatants and civilians, the
ICRC has stated that

[i]n non-international armed conflict, organized armed groups con-
stitute the armed forces of a nonstate party to the conflict and consist
only of individuals whose continuous function it is to take a direct part
in hostilities (“continuous combat function”).*

Often, given its mandate and the nature of the conflict, ICRC has exclu-
sive access to areas of a country under the control of nonstate actors. For
other humanitarian actors, such areas are considered “no-go” areas.

Nonstate actors (NSAs) come in many varieties, from warlords launching
sporadic attacks on villages to groups exercising quasi-governmental func-
tions over a defined territory to paramilitary forces that are closely tied to
and controlled by state military forces. NSAs that are a party to the conflict
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are bound by obligations under international humanitarian law, including
the obligation to protect civilians. In practice, there are diverging attitudes
toward protection of civilians by nonstate actors. In southern Sudan before
the 2005 peace agreement was signed, the Sudan People’s Liberation Move-
ment/Army (SPLM/SPLA) administered the southern part of the country,
establishing ministries and institutions that largely functioned like those of
a state. That also was the case in Eritrea and Tigray in the long years leading
up to the independence of Eritrea. In such circumstances, it often is pos-
sible for humanitarian actors to negotiate with nonstate actors to secure the
provision of assistance. The relief provided by humanitarian agencies serves
the interests of the NSA by assisting its people; in fact, the provision of such
relief may allow the NSA to use resources to support its war effort that, in the
absence of relief, it would have to use to support its people. Thus, negotia-
tions between UNICEF, the government of Sudan, and the SPLM enabled
life-saving assistance to reach people in need through Operation Lifeline
Sudan (OLS). Officially launched in April 1989, OLS was jointly negotiated
by the government of Sudan, the SPLA, and the United Nations Children’s
Fund (UNICEF). But when a coup d’état occurred in June 1989, the cease-
fire along the relief routes was suspended. While OLS continued to allow
assistance to enter areas under both rebel and government control, it did so
on an ad hoc basis, and the government of Sudan came to play the dominant
role. Most observers make the case that the OLS negotiations contributed to
a climate in which peace negotiations became possible.*

There always have been nonstate actors that not only are uninterested in
protecting civilians but also seek to displace them in order to gain control of
a territory. Many nonstate armed groups are led by warlords that are more
interested in economic gain or embroiled in personal vendettas than they are
concerned about protecting civilians or in upholding international humani-
tarian law. As Hugo Slim points out in Killing Civilians, nonstate actors have
many different motivations.*

While humanitarian actors may need to work with NSAs to secure access
to affected populations, there are costs in doing so. By negotiating with armed
groups, humanitarian agencies may increase the legitimacy of such groups,
incur security risks to their own operations, and enable relief supplies to
be used, directly or indirectly, to support the conflict.* For example, in the
early 1990s, relief workers wanting to provide assistance in Somalia had to
pay armed escorts because the situation was too dangerous to allow unarmed
civilians to deliver relief. And yet the money used to pay for protection of
humanitarian workers was used to purchase weapons that fueled the conflict.
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It has been recognized for some time that international assistance is
not neutral and that relief goods are economic assets that can be used to
strengthen armed actors. There are winners—usually only a few, especially
armed groups that are enriched by territorial conquest, theft, and taxation.
And there are losers—usually large numbers of civilians. Mary Anderson’s
classic book, Do No Harm, spelled out in some detail the ways in which relief
can exacerbate conflicts. In particular, she summarizes five predictable ways
in which that happens:

—Aid resources often are stolen by combatants and used to support
armies and buy weapons.

—Aid affects markets by reinforcing either the war economy or the peace
economy.

—The distributional impacts of aid affect intergroup relationships, either
feeding tensions or reinforcing connections.

—Aid substitutes for local resources required to meet civilian needs, free-
ing them to support conflict.

—Aid legitimizes people and their actions or agendas, supporting the
pursuit of either war or peace.*

For example, inequitable distribution of aid—or even the perception that
certain groups are being favored over others—can intensify conflict between
different ethnic groups. Often that happens because relief workers are simply
unaware of ethnic or social divisions within a community. They may not
even know that the local staff that they hire come from one particular ethnic
or religious group or caste or that they are favoring one group over another.*

International Nonstate Actors

Discussions of the international humanitarian system rarely dwell on the pri-
mary actors in humanitarian response: host country governments, nonstate
armed groups, and affected communities themselves. Nor do they focus on
the multitude of local civil society actors that mobilize to provide assistance
and frequently protection. They usually mention the importance of those
actors in passing and then quickly move on to discussing the international
players. For example, a recent assessment of the humanitarian enterprise by
the Active Learning Network for Accountability and Performance (ALNAP)
acknowledges the key roles of local actors but then moves right into discus-
sion of the international players.*®

International humanitarian action is a growth industry. During the
1970s and 1980s, humanitarian assistance represented less than 3
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percent of all Official Development Assistance (ODA), but since 1999
has taken 10 percent of the total.* And not only is more funding being
devoted to humanitarian response, but humanitarian issues have
moved to the center of the political agenda. For decades, humanitar-
ian issues were seen as marginal to the great issues of war and peace,
but there is growing recognition that the way humanitarian issues
are addressed can make either peace or war more likely. As will be
discussed in the next chapter, this awareness has led to a number of
reform efforts within the UN system—and indeed by donor govern-
ments through “whole of government” approaches—in which human-
itarian assistance is to be used in pursuit of broader political objectives.

In fact, humanitarian assistance has become the preferred method of
dealing with political situations in which civilians are being slaughtered. One
scholar analyzed the ways that the international community can respond to
major humanitarian crises, including military responses, coercive measures
(such as sanctions), and humanitarian relief. Not surprisingly, he found that
humanitarian relief was the most common response.* In cases in which the
international community does not want to commit peacekeepers or take
hard action—for example, by applying sanctions—humanitarian relief is a
relatively low-cost response. Bosnia probably was the conflict in which it first
became apparent that humanitarian assistance was being used as a substitute
for political action to address the causes of conflict—if you cannot stop the
violators from wreaking havoc on the civilian population, at least you can
make sure that people receive basic assistance. The phrase “the well-fed dead”
was coined by renowned American disaster specialist Fred Cuny in reference
to the UN response in the Balkans, where the UN provided food assistance
to the people yet ultimately did not protect them from being massacred.™

But while humanitarian issues have moved from the sidelines to the cen-
ter of Security Council deliberations, not all humanitarian issues are front
and center—only those that are important to the powerful countries of the
world. Conflicts in the Central African Republic or the Solomon Islands or
brush fires in Paraguay do not receive much attention from international
actors, who rarely rush in teams of personnel to respond to such situations.
Even humanitarian crises that are high on the international agenda do not
stay there for long. Liberia, Bosnia, Sierra Leone, Georgia, Timor Leste—the
landscape is littered with abandoned humanitarian orphans.

Today there is much more interest in humanitarian issues than ever
before. More books have been written, conferences organized, academic
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papers presented, journals launched. Governments are spending more
money than ever on humanitarian assistance. The UN system is devoting far
more energy to reforming the humanitarian system than ever before. Field
workers are spending a lot of time trying to develop coordination mecha-
nisms, even when it means taking time away from working with beneficia-
ries. As one field worker said recently, “There are 400 international humani-
tarian workers in Afghanistan. Because of security they spend most of their
time in Kabul. Actually they spend most of their time sitting in their com-
pounds, sending emails to each other.”*

Humanitarian action is big business. It is a tool of foreign policy of donor
governments. It is the bread and butter of the estimated 210,000 staff work-
ing in humanitarian response—a figure that has increased at an average
annual rate of 6 percent over the past decade.” At the same time, it repre-
sents a compassionate outpouring of support from ordinary people in every
corner of the globe. Humanitarian assistance is full of contradictions—con-
tradictions in motives, experiences, and impact.

Donor Governments

Donor governments—a small group of Western governments that provide
more than 90 percent of the funds required for the international humanitar-
ian system—are the drivers of humanitarian action. That funding is provided
in different ways: donors both provide direct funding to the governments of
affected countries and channel support to affected populations through UN
agencies, Red Cross/Crescent agencies, and international and local NGOs
that deliver the bulk of relief assistance on the ground. They have staff posi-
tioned around the world to monitor humanitarian operations.

While other governments, such as China and Russia, and other groupings,
such as the Group of 77, wield influence at the United Nations when other
forms of protecting civilians are considered, the donor governments wield
power in humanitarian operations because they control the purse strings.
Although “most donor behavior is rational from a donor point of view,” as
Carolyn McAskie notes, “the sum total of all donor behaviors doesn’t pro-
duce a rational whole.”**

In some cases humanitarian assistance is explicitly intended to further the
interests of a particular donor government. Most dramatically, in the case
of Iraq, U.S. Agency for International Development administrator Andrew
Natsios made it very clear to U.S. NGOs receiving government funding
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to support humanitarian work there that their work was to support U.S. gov-
ernment objectives:

If you even mention your own organization once when you’re in the
villages, I will tear up your contract and fire you. . .. You are an arm of
the U.S. government right now, because we need to show the people of
Iraq an improvement in their standard of living in the next year or two.
And I have to have it clearly associated with the U.S. government.>

More often, governments require NGOs to identify or brand the assis-
tance that they deliver as coming from the donor government or agency.
That donor governments see humanitarian assistance as a tool of foreign
policy and a way of furthering their own political interests is not a new
development. Speaking in the mid-1960s of humanitarian assistance, Dean
Acheson said:

The overriding guide must be achievement of a major goal of policy—
in this case, creating an environment in which free societies may flour-
ish and undeveloped nations who want to work on their development
may find the means to do so. . . . The criteria should be hard-headed in
the extreme. Decisions are not helped by considering them in terms of
sharing, brotherly love, the Golden Rule, or inducting our citizens into
the Kingdom of heaven.*

While there is general recognition that foreign policy objectives are a
major consideration in allocating the far larger amounts of development
assistance (witness flows to Egypt and Israel from the United States, for
example), there has sometimes been an assumption that humanitarian assis-
tance is more immune to political pressure and is motivated primarily by
human need. But the few studies on humanitarian assistance do not support
that assumption. Using a sample of 2,337 cases of disaster assistance between
1964 and 1995, Drury and colleagues tested the role of political influence in
U.S. overseas disaster assistance. They concluded that “foreign policy and
domestic factors not only influence disaster assistance and allocations but
that they are the overriding determinant.”

Another study found that “disproportionate spending is likely to flow to
emergencies that are closer to donor countries than to those that are farther
away.” So Australia was a big responder in Timor Leste, the United States
and Canada to Hurricane Mitch, and Europe in the Balkans.*® Response con-
sists not only of funds but also political energy and support for solutions
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under the aegis of the United Nations. Thus Australia sent troops to Timor
Leste to lead the UN peacekeeping operations, while NATO airstrikes were
ultimately responsible for driving the Serbs to the negotiation table, where
they eventually signed the Dayton peace agreement, which ended the conflict
in Bosnia.

Geography, of course, is just one of many factors that drive donors’
responses to particular emergencies. Domestic constituencies are important
in driving foreign aid, but surprisingly they have not been a major factor in
determining response to mass atrocities. There was no grassroots movement
demanding action in the face of the Rwandan genocide, the ongoing war in
the Democratic Republic of the Congo, the final offensive of the Sri Lankan
government against the Tamil Tigers, or the conflict in Somalia. In several
cases, however, such as the response to the massive displacement of Iraqi
Kurds in 1991 and to the conflict in Bosnia in the 1990s, transnational advo-
cacy networks have played important roles. In Darfur, grassroots organizing
led to the powerful Save Darfur alliance, which has been vocal in raising
the issue of human rights violations in Darfur and successful in generating
huge amounts of humanitarian assistance, although it has been less success-
ful in bringing about an end to the violence, which has killed and displaced
so many people. Response to emergencies can serve a public diplomacy or
public relations purpose. The U.S. response to Muslim countries affected by
the Indian Ocean tsunami and to the Pakistan earthquake resulted in at least
temporary increases in positive perceptions of the United States in some
Muslim populations.”® Smillie and Minear report that while egregiously dis-
proportionate responses are not new, they

are the reasons that multilateral humanitarian institutions and the Red
Cross movement were created: to provide an anchor against the pre-
vailing political winds and to reduce the influence on humanitarian
action of unilateralism and of bilateral political agendas. Today, how-
ever, the foreign policy interests of donor countries exercise growing
influence on the humanitarian behavior of UN agencies and NGOs,
skewing their efforts and muting the advocacy on behalf of victims.*

Sometimes those interests are expressed directly in meetings between
donors and multilateral bodies, but they also operate via a sort of “self-
censorship” on the part of the international agencies, as when an agency
does not suggest a particular course of action because it knows that it will be
opposed by a major donor.
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Atleast some donor governments are increasingly emphasizing protection
in their approaches to and their funding of emergency situations, including
funding channeled through NGOs. For example, protection is one of the ten
sectors funded by the Office of U.S. Foreign Disaster Assistance (OFDA):

Protection activities assist internally displaced persons and other
vulnerable populations in reducing or managing risks associated
with violence, abuse, harassment, and exploitation. OFDA strongly
encourages implementing partners to mainstream protection consid-
erations into the design, implementation, and evaluation of assistance
programs wherever possible and appropriate. Since 2005, USAID has
funded protection of vulnerable populations as a stand-alone human-
itarian sector.®!

According to Cohen and Calabia, the USAID/OFDA Field Operations
Guide had earlier excluded “protection” from USAID responsibilities and
funding. But Cohen and Calabia note that the 2004 policy

breaks ground in addressing the “protection” needs of the beneficia-
ries, pointing out that “material assistance alone often cannot ensure
the well-being of IDPs.” It speaks of enhancing “the safety” of IDPs
from “violence, abuse, exploitation, and harassment,” calls for the
inclusion of “practical protection measures” in humanitarian assis-
tance and development strategies, and notes that relief and develop-
ment assistance are often jeopardized by conflict, unchecked human
rights violations and the physical endangerment of IDPs.*

In terms of funding protection, OFDA reports that in FY2009 it provided
“more than $30 million to 25 UN agencies and non-governmental organiza-
tions (NGOs) for stand-alone protection activities in 14 countries, address-
ing child protection, gender-based violence, psychosocial support services,
and protection coordination and advocacy.” In the first six months of
FY2010, OFDA provided some $13.5 million for protection work in eleven
countries.®

In contrast to USAID, the United Kingdom’s Department for International
Development does not refer as clearly to protection in its programming. The
country plans for its top two recipients of humanitarian aid, Sudan and the
Democratic Republic of the Congo, do not mention protection. However,
references to protection are scattered throughout its descriptions of pro-
grams, as when it refers to its “Protection of basic services programme” for
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small grants for welfare, education, health, agriculture, water and sanitation,
and government and civil society. It labels its HIV/AIDS work for women and
girls who were sexually assaulted during the Rwandan genocide as “Protect-
ing the most vulnerable.”® DFID also has “social protection” programs that
provide cash or both cash and food for the poorest of the poor affected by
economic crises in, for example, Bangladesh, Pakistan, Mozambique, Ghana,
and Ethiopia.®> As DFID’s 2000 white paper explains, the government of the
United Kingdom holds that investing in the poor and in social protection is
critical to advancing economic development: “The UK government believes
that good social policy goes together with good economic policy: investment
in social services and social protection is an essential investment in economic
development.”®

Switzerland and the United Kingdom have developed major programs
in support of “protection of civilians” and, like other donors, have funded
NGOs to carry out protection work on the ground in many situations. Like
other international actors, they have very different, almost ad hoc under-
standings of what protection entails in practice. The government of Sweden
is far more straightforward. In Sweden’s 2004-05 policy on humanitarian
aid, protection is one of the two pillars of humanitarian assistance, the other
being “material aid.” In its policy, Sweden defines protection as including
“measures designed to ensure respect for the rights of people in need, in par-
ticular the right to physical safety and dignity.” The policy goes on to state:

Related measures include calling attention to the obligations of armed
groups, registration of the status of refugees or internally displaced
persons and education about rights and obligations under interna-
tional law. In many cases, individual humanitarian actions com-
prise both material aid and protection, since material aid protects
the rights of vulnerable person and protective measures improve the
individual’s chances of receiving material aid. The crucial criterion
for humanitarian action is the individual’s need of material aid or
protection, or both.*’

Canada’s Department of Foreign Affairs and International Trade (DFAIT)
includes the Stabilization and Reconstruction Task Force (START), created
in 2005, which is involved in “civilian protection,” among other activities,
under the rubric of “enhancing reconstruction and stabilization” in fragile
states through its Global Peace and Security Fund, which has a $146 million
budget for fiscal year 2010-11.°® The humanitarian affairs pillar of START
includes activities for the “human rights and protection of civilians,” which



Protection and Humanitarian Assistance: Communities and Governments 81

includes “legal and physical protection of civilians.” DFAIT notes on its
website that Canada has played a key role in strengthening protection in the
international system, including at the UN Security Council vis-a-vis resolu-
tions on protection and through the International Criminal Court, and it
notes its “historical role” in the protection of children in armed conflict.*

In addition to the Western donors, there are new “nontraditional” donor
governments, particularly in China and central European states. Chinese for-
eign assistance is a bit mysterious, as the government does not produce offi-
cial data and some Chinese aid seems to resemble ODA while other aspects
of it seem like foreign investment.”” China began reporting to the Financial
Tracking Service of the Office for the Coordinator of Humanitarian Affairs
in 2007, but it is not consistent in doing so.”" According to research by New
York University in 2007-08,

which is largely based upon news reports of Chinese foreign economic
activity, PRC foreign assistance and government-supported economic
projects in Africa, Latin America, and Southeast Asia grew from less
than $1 billion in 2002 to $27.5 billion in 2006 and $25 billion in 2007.
Aid and related investment to Africa showed the most significant
increase. These totals, however, should be interpreted with caution.
Some aggregate values may be inflated: Some PRC loans or aid pledges
may not have been fulfilled and some aid pledges that include mul-
tiple projects or that span several years may have been counted more
than once. Some PRC investment activities may more closely resemble
FDI [foreign direct investment] than aid. In other ways, totals may be
undervalued, such as when economic projects or data have not been
reported or when the values of Chinese materials and labor have not
been included.”

Good Humanitarian Donorship Initiative

At a time when donors were pressuring NGOs to increase their accountabil-
ity, the donor governments themselves were criticized for lack of account-
ability. In June 2003, representatives of donor governments, multilateral
institutions, the UN, the Red Cross/Red Crescent agencies, and NGOs met
in Stockholm to discuss the disarray of humanitarian funding that had been
found in studies previously commissioned under the rubric of the Humani-
tarian Financing Initiative. The conference resulted in the creation of the
Good Humanitarian Donorship Initiative and agreement on a set of prin-
ciples, including
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—the need to allocate funds based on needs

—the critical importance of international humanitarian, refugee, and
human rights law

—the necessity of preserving the principles of humanity, impartiality, and
independence of humanitarian aid

—the importance of using civilian channels of assistance whenever
possible.

Several years later, a Spanish NGO, Development Assistance Research
Associates (DARA) launched the Humanitarian Response Index to measure
and evaluate how well donor governments are living up to their own prin-
ciples.” The index, which is published annually, ranks governments against
their commitments using nearly sixty indicators. Perhaps not surprisingly,
the top-ranked states in the index have been Norway and Sweden—countries
that rank near the top of most assessments of official development assistance.

Military Forces

It is important to recognize that the donors are far from monolithic. For
example, there are differences between foreign ministries and specialized
aid agencies. In the case of the U.S. government, some twenty-eight differ-
ent departments and agencies are involved in overseas assistance, ranging
from the Department of Agriculture to the Federal Emergency Manage-
ment Agency (FEMA). In spite of various foreign assistance reform efforts
and interagency processes, coordination often is lacking.”* Moreover, mili-
tary actors are becoming increasingly important in delivery of humanitar-
ian assistance. In the United States, the military’s share of overall foreign
aid (not just emergency aid) increased from 5 to 22 percent between 1998
and 2005.7

Military forces globally are becoming more engaged in protecting civil-
ians, whether coalition forces fighting in places such as Afghanistan or UN
peacekeeping forces in places where protection of civilians has become an
accepted (though not unambiguous) part of UN peace operations. Sadako
Ogata reports that in the 1990s, the UN High Commissioner for Refugees
(UNHCR) began to work more intensively with military forces, which led
the agency to change both the way that it viewed the military and its percep-
tion of itself. And in Bosnia and later in Kosovo, NATO forces took the lead
not only in bombing and military campaigns, but also in the efforts to build
and maintain refugee camps in neighboring countries.”
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The terrorist attacks of 9/11 and the resulting global war on terror pro-
pelled military engagement in work traditionally considered humanitarian.
Strategically, involvement with humanitarian work was a way of “showing
the world, and particularly Muslim populations, that operations in the ‘War
on Terror’ are not uncaring of innocent civilians in conflict zones.””” Indeed,
President George W. Bush nearly doubled official development assistance
(ODA) between 2001 and 2006, from $12.6 billion to $23 billion—most of
it destined to support the fight against terrorism in Iraq, Afghanistan, and
other “frontline states.””® But that increase in assistance was accompanied by
a trend in which Western governments increasingly view their militaries as
“the most secure vehicle through which to channel and target aid.””” Some
have suggested that the increasing emphasis on humanitarian assistance may
also be a useful recruitment tool for military forces. A Steering Committee
for Humanitarian Response position paper refers to television commercials
produced by defense ministries in the United Kingdom and the Netherlands,
for example, that “reinforc[e] the public’s understanding that military are
humanitarian workers in uniform.”*

While the involvement of European military forces has been evident in
the Balkans, Afghanistan, and other areas, the militarization of assistance has
been most dramatic in the United States. As Brigety remarked in 2008, “No
other ministry of defense within the donor community approaches the share
of national ODA earmarked by the Pentagon.”®' This discussion therefore
focuses largely on the U.S. military’s engagement with protection.

It should be noted that while humanitarian agencies draw clear distinc-
tions between humanitarian and development assistance, the military uses
the terms interchangeably.®? According to the U.S. Civil Affairs Operations
field manual, foreign humanitarian assistance programs are “conducted
to relieve or reduce the results of natural or man-made disasters or other
endemic conditions such as pain, disease, hunger or privation that might
present a serious threat to life or that can result in great damage to or loss
of property.”® The funding mechanisms are called humanitarian and civic
assistance (HCA) and humanitarian assistance (HA). HCA is limited to
activities that promote the security interests of the United States and the host
country, and those activities must contribute to the operational readiness of
U.S. military forces and must be carried out by U.S. military forces; HA faces
fewer restrictions. HA is intended to be “used for the purpose of providing
transportation of humanitarian relief and for other humanitarian purposes

worldwide and can be implemented by local contractors.”®
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The military’s increasing engagement in humanitarian assistance stems
from several factors:

the realization on the part of the military that counterinsurgency cam-
paigns require increased attention to civilian protection and well-being;
the decreasing capacity of traditional U.S. development agencies, particu-
larly USAID; and the search for a new military role relevant in the post—cold
war era. The U.S. counterinsurgency manual states that counterinsurgency
(COIN) “is an extremely complex form of warfare. At its core, COIN is a
struggle for the population’s support. The protection, welfare, and support
of the people are vital to success. Gaining and maintaining that support
is a formidable challenge.”® The manual later acknowledges the difficult
but important task of protecting noncombatants in the midst of counter-
insurgency operations.® Finally, in the context of civil-military operations
(CMO), the manual says

The military’s role is to provide protection, identify needs, facilitate
CMO, and use improvements in social conditions as leverage to build
networks and mobilize the populace. . . . There is no such thing as
impartial humanitarian assistance or CMO in COIN. Whenever some-
one is helped, someone else is hurt, not least the insurgents. So civil
and humanitarian assistance personnel often become targets. Protect-
ing them is a matter not only of providing a close-in defense, but also
of creating a secure environment by co-opting local beneficiaries of aid
and their leaders.”

The U.S. military tends to see protection as the physical defense of par-
ticular “individuals, communities and installations.”®® Paul Williams, writ-
ing about civilian protection for the National Defense University, suggests
adapting ICRC’s “egg model” to an “onion model” of protection, in which
physical protection from imminent violence is at the center, surrounded
by three layers: provision of basic necessities, enjoyment of human rights,
and maintenance of an environment conducive to protection and human
rights. He argues that while people can survive without the outer three layers,
physical protection is essential to all the layers. He goes on to outline four
military strategies for protecting civilians, two of which focus on physical
protection (deterrence of violence through military presence or threat and
defense of vulnerable civilians in fixed locations) and two of which focus on
halting the actions of perpetrators (compellence, or disruption of the means
and capabilities of perpetrators; and offense, or military attack and defeat of
perpetrators).®
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Protection of civilians thus has become part of the military’s understand-
ing of counterinsurgency operations. But as Victoria Holt argued in 2006,
“military actors have worked with other agencies—humanitarian, human
rights, developmental and political—in the field, but they do not share a
joint understanding of what civilian protection means or what it requires.””
For the military, the reason for protecting civilians is not based on humani-
tarian principles of humanity, neutrality, and impartiality, but because it is
an important element in attaining military objectives.

The increasing involvement of the military in areas that traditionally have
been the purview of civilian humanitarian and development actors has been
widely noted. As George Will explains, this “civilianization” of the military is
evident in General Petraeus’s interest in such issues as electricity output, chlo-
rine supplies at water-treatment plants, and even chicken embryo imports.”
This is perhaps an inevitable consequence of the military’s engagement in
the complex task of nation building. “Counterinsurgency,” Will sums up,
“is not primarily about holding real estate. Rather, it is about protecting, and
improving the well-being of, the population.”

Clearly one of the reasons for the military’s increasing involvement in
humanitarian assistance is the lack of civilian capacity. USAID reduced its
foreign and civil service staff from a high of about 12,000 personnel during
the Vietnam War to about 2,000 today, while the U.S. Information Agency
(USIA) saw its 1996 global staff of 8,000 decimated.”” With more than half of
its staff now contractors rather than foreign or civil service officers, USAID
channels more than half of its budget through NGOs. Even as he recognizes
the key role played by civilian assistance, Robert Gates, the U.S. secretary
of defense, laments the decline of civilian capacity at the State Department
and USAID:

In the campaign against terrorist networks and other extremists, we
know that direct military force will continue to have a role. But over
the long term, we cannot kill or capture our way to victory. What the
Pentagon calls “kinetic” operations should be subordinate to measures
to promote participation in government, economic programs to spur
development, and efforts to address the grievances that often lie at the
heart of insurgencies and among the discontented from which the ter-
rorists recruit. . . . It has become clear that America’s civilian insti-
tutions of diplomacy and development have been chronically under-
manned and underfunded for far too long—relative to what we spend
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on the military, and more important, relative to the responsibilities
and challenges our nation has around the world.”

Certainly some in the military feel that their increased involvement in
humanitarian assistance is meeting a need that civilian agencies should but
cannot provide because they lack the capacity to do so.”* Binnendijk and
Cronin trace how the Department of Defense reluctantly began to take on
these new responsibilities in the aftermath of the U.S. invasion of Iraq, when
the lack of civilian planning for the postconflict operations was apparent to
all. In 2004, the National Defense University published Transforming for Sta-
bilization and Reconstruction Operations, which identified a “gap” between
the end of military operations and the start of stabilization activities neces-
sary to consolidate the peace and called on the military to adapt and develop
skills to fill the gap. While the State Department created a new office, the
Coordinator for Reconstruction and Stabilization (S/CRS), which in turn
drafted the new National Security Presidential Directive 44, naming the
State Department as the lead agency, the office remained “underfunded,
understaffed, and unappreciated within the State Department. Whereas the
Department of Defense (DOD) had dedicated tens of thousands of military
personnel to these operations, S/CRS had a staff of fewer than 100, most of
them detailees.”” As a result of the gap and the inability of civilian agencies
to meet the need for humanitarian assistance, “inevitably and necessarily,
DOD was forced to fill the overall gap with military resources and person-
nel and with private contractors.”” However, the military still needs civilian
agencies to ensure that a successful military mission is followed by develop-
ment programs, including support for governance and rule of law, which are
necessary to prevent renewed conflict.”

There is resistance to moving in this direction from some military per-
sonnel who have the very strong feeling that militaries are meant simply to
fight.®® Or, as Defense Secretary Gates says, “the United States military should
never be mistaken for the Peace Corps with guns.”” Nonetheless, as noted by
Charles MacCormack:

Traditionally, the military provided security and corporations assisted
relief efforts by improving war-torn infrastructure (for example,
dredging harbors and fixing oil wells.) Today, however, these roles are
sometimes reversed. Private corporations and civilian contractors now
provide security, while the armed forces are deployed to help repair
schools, immunize infants, and provide nutrition.'®
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There also are concerns about the cost of using troops to carry out work
normally performed by civilian agencies. The average cost of keeping a U.S.
soldier on the ground in Afghanistan in 2006 was $215,000 a year (a figure
that has increased since then) while the average cost of an aid worker was less
than a tenth of that amount, largely because most aid workers are Afghans,
not expatriates.'” In addition, there are questions about how effective
hearts-and-minds strategies are in these programs. Andrew Wilder found
after two years of research in Afghanistan that “far from winning hearts and
minds, current aid efforts are more likely to be losing them”!%
plaints about the poor quality or inappropriate nature of the assistance, to
perceptions that other groups are getting more, and mostly to the perception
of massive corruption. A study by Larry Minear found that “many soldiers
seem largely unaware of the downsides of military civic action, including
the extent to which such activities complicate the work of humanitarian
organizations and draw local communities more deeply into the conflict.”!®
And there are concerns with the ability of the military to actually carry out
humanitarian assistance well. As Robert Egnell of the Swedish National
Defence College says, just as you would not expect a civilian to do very well
as an amateur soldier, so you would not expect a soldier to perform espe-
cially well as a relief worker.'%

The re-orientation of the U.S. military toward greater engagement in
humanitarian work is manifested in different ways. The establishment of a
new U.S. military command structure for Africa with an explicitly humani-
tarian role (U.S. Africa Command, or AFRICOM) has triggered debate
within Africa and the broader international community about U.S. military
interest in the region.'® The Commander’s Emergency Response Program
(CERP) is a Department of Defense project that allows commanders in the
field to approve up to $25,000 to respond to urgent needs in their area of
operation. Where provincial reconstruction teams (PRTs) exist, command-
ers are expected to coordinate their assistance with them. In Afghanistan,
the CERP most often funds water and sanitation projects though it also
has funded expenses such as those for cars and Viagra. The Washington
Post reported that as of mid-2008, almost $3 billion had been spent in Iraq
through CERP funds.'*

PRTs have been one of the most visible efforts to combine military and
civilian assets in responding to humanitarian needs in support of broader
political and military objectives. The teams were created first in Afghani-
stan in 2002 and then in Iraq in 2005 in recognition both of the difficult

due to com-
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security environment in which civilian agencies had to work and the key role
of assistance in supporting U.S./coalition military objectives. Although PRTs
in both countries work on the three tasks of governance, reconstruction, and
security, they have different organizational models. The PRTs in Iraq have
a balance between civilian and military staff while the twenty-five U.S.-run
PRTs in Afghanistan comprise military personnel almost entirely. In addi-
tion, in Afghanistan, PRTs are under the control of the International Secu-
rity Assistance Force (ISAF); indeed, in addition to the twenty-five U.S.-led
PRTs, there are thirteen others led by other coalition partners in various parts
of the country. PRTs have been criticized for being too improvisational; for
lacking agreed-on objectives, training programs for staff, and defined roles
for civilian and military staff; and for having inadequate mechanisms for
follow-up and implementation.'””

Military forces have doctrines on civil-military cooperation (CIMIC)—
for example, the NATO CIMIC doctrine (AJP-9), the NATO policy on
CIMIC (MC 411/1), the U.S. joint doctrine for civil-military operations, and
the British “Joint Doctrine Publication 3-90 on Civil-Military Cooperation.”
In all of the doctrines, “[r]esponding to the needs of the population becomes
a constituent part of a strategy to defeat the enemy.”'” There also have been
many initiatives to clarify and strengthen relations between military and
civilian actors in emergency response.'®

As the SCHR position paper states, most CIMIC doctrines are problem-
atic for humanitarian actors because they subordinate humanitarian and
development assistance to political and military goals and often assume a
“common goal” uniting political, military, and humanitarian actors.'”
While there seems to be some movement in Europe to separate humanitar-
ian work from other objectives in order to preserve humanitarian space, that
is not the case in the United States.!'! From the military perspective, coordi-
nation with the NGO community is more difficult because there “is a lack of
predictable, dependable control arrangements at the operational level across
the UN family of organizations and among NGOs.”'?

The Important Role of Communities and Governments

While there are dozens of books and hundreds of studies examining the
protection roles of UNHCR and nongovernmental organizations, there is a
paucity of research on the ways in which communities protect themselves. In
fact, only a handful of studies have examined the protection strategies used
in places such as Myanmar, Democratic Republic of Congo, and Darfur.'”?
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Some of those studies suggest that the concept of protection itself is under-
stood differently by communities living in conflict situations. For example,
displacement can be an effective self-protection strategy for individuals and
communities when they are confronted with imminent violence. The study
by independent Burma and Southeast Asia analyst Ashley South on self-
protection strategies in Burma concludes: “Years of public advocacy cam-
paigns have had limited positive impact on the lives of the victims of abuse”
while behind-the-scenes negotiations with power holders can sometimes
provide protection to those at risk.!"* Paying off power holders is another
protection strategy that is at odds with the definition of protection used by
most humanitarians, which includes all activities intended to protect an
individual’s human rights. Most international humanitarian organizations
would not advocate either displacement or bribery as a protection strategy.
But if humanitarians are to be more effective in protecting people and in sup-
porting communities’ efforts at self-protection, they need first to understand
how people protect themselves when international actors are not present.

Governments are responsible for protecting their citizens. In many of the
world’s hotspots, governments deliberately do not protect their people and
international actors have little choice but to step in when possible and do
what they can. Sometimes, however, the problem is not a lack of political will
but of government capacity, as in the case of post-earthquake Haiti. In such
cases, international actors have a responsibility to work to build the capac-
ity of national and local authorities as part of their emergency response. Yet
often it is simply easier to bypass governments and get on with the job of
providing assistance. Building capacity takes time and can be seen as slowing
down the process of aid delivery. But when it comes to protection, working
with national and local authorities on issues such as community policing,
human rights training, and policy development can pay off over the long
term. Similarly, ICRC and mediators working with nonstate actors have
found that they often can and do understand basic principles of interna-
tional humanitarian law.

Donor governments are the funders and drivers of the international
humanitarian system. They were in the forefront of efforts to create the cur-
rent system of multilateral institutions, and they provide the funds for almost
all of the operations of UN agencies, other international organizations (like
ICRC and the International Organization for Migration), and international
NGOs. They are, of course, not just donors but also politically powerful
countries with interests in maintaining international peace and security.
These governments—which, with the exception of Japan, are all Western
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democracies—have also been in the forefront of efforts to create and uphold
international law, human rights, and humanitarian values. Even as there is
increasing recognition that the global power structure is changing as a result
of the influence of the emerging powers—sometimes known as BRIC (Bra-
zil, Russia, India, and China)—there are few signs that those countries are
seeking to play a more active role in the international humanitarian system.
Nor have the oil-rich countries been especially generous in contributing to
relief efforts, likely because they have other priorities, because the humani-
tarian enterprise is perceived as a Western undertaking, and because they do
not think that the system is of direct benefit to them. Neither the BRIC coun-
tries nor the Gulf states have required international humanitarian assistance.
These countries also are uneasy with the concept of protection, evidenced by
the fact that some have been the most outspoken opponents of the concept
of responsibility to protect and have sought to limit UN action on protection
of civilians. The traditional donor countries therefore continue to play the
dominant role in maintaining the international humanitarian system and its
increasing focus on protection.



The UN and NGOs
in Humanitarian Operations

When people think of international response to conflicts and disas-
ters, they usually think of UN agencies and international NGOs rushing to
the scene. They also may think of government officials committing large
sums of money for disaster relief. But in fact, as discussed in the previous
chapter, it is national governments that are responsible for protecting people
within their borders and communities often take measures to protect them-
selves. But the most visible part of the international humanitarian system is
indeed the vast array of UN agencies and nongovernmental organizations.

The UN System

Traditionally the international humanitarian system has centered around the
United Nations, which continues to play the leadership role in humanitarian
response. The roles played by the panoply of UN agencies are varied—and
as some have noted, contradictory. An external evaluation report published
by the Office for the Coordination of Humanitarian Affairs identified four
principal roles that the UN plays in emergency response: a normative role in
advocating humanitarian standards and principles; a leadership role; a coor-
dination role; and a service delivery role. The authors of the study argue that
the UN system has to choose between its role as a service provider and its
role as the true standard-bearer, noting that a conflict of interest arises when
the UN acts as purveyor of norms and standards while seeking resources to
sustain its own operations.'

As discussed in chapters 1 and 2, three UN agencies have explicit protection
mandates: the UN High Commissioner for Refugees (UNHCR), to protect ref-
ugees; UN Children’s Fund (UNICEF), to protect children and women; and the
Office of the High Commissioner for Human Rights (OHCHR), to promote
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and protect human rights, to take action to prevent human rights violations,
and to work with states to realize all aspects of human rights. OHCHR’s man-
date is the broadest of the three, but its operational capacity is very limited.
In addition, the International Committee of the Red Cross (ICRC), although
not, of course, a UN agency, is explicitly mandated to protect civilians during
conflict and to work with all parties in an armed conflict to protect persons
affected thereby and to implement international humanitarian law.

But because protection is defined by humanitarian agencies as involving
“all activities aimed at obtaining full respect for the rights of the individual
in accordance with the letter and the spirit of the relevant bodies of law (i.e.
human rights, humanitarian law and refugee law),” the cast of UN charac-
ters working on protection is much broader (see table 4-1). The World Food
Program (WFP) and the Food and Agriculture Organization (FAO) are man-
dated to help governments with their responsibility to provide food security;
the International Labor Organization (ILO) is tasked with supporting efforts
regarding employment standards; and the World Health Organization (WHO)
is mandated to promote the right to health. The UN Fund for Population
(UNFPA) is an international development agency that promotes the right of
every woman, man, and child to enjoy a life of health and equal opportunity.?

That is a formidable list of agencies, and they mobilize substantial
resources. Although humanitarian response is only one part of the overall
activities of many of the agencies, such as the World Health Organization
and the UN Development Program (UNDP), they all try to respond when
there are large-scale emergencies, albeit at different phases. Thus UNDP is
more likely to be involved in postconflict situations while the International
Federation of Red Cross and Red Crescent Societies (IFRC) often is at the
forefront of response to natural disasters. Each of the actors has a different
mandate, governance structure, and funding mechanism, making coordina-
tion difficult. Each also has an institutional interest in being seen to be active,
particularly in high-profile emergency situations. That concern with visibil-
ity (which also is evident in the work of nongovernmental organizations) can
lead to competition and turf battles between agencies eager to demonstrate
their relevance and competence to donors.

In December 1991, the General Assembly adopted resolution 46/182,
designed to strengthen the UN’s response to emergencies. The resolution cre-
ated the position of emergency relief coordinator (ERC) and the Inter-Agency
Standing Committee (IASC), intended to provide a forum for international
agencies working in humanitarian assistance. Soon after, the secretary-general
established the Department of Humanitarian Affairs (DHA) and assigned
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the ERC the title of under secretary-general for humanitarian affairs, with
offices in New York and Geneva, to provide institutional support. Resolution
46/182 also created the consolidated appeals process (CAP) and the Central
Emergency Revolving Fund (CERF). As part of a reform effort, DHA was
reorganized in 1998 into the Office for the Coordination of Humanitarian
Affairs (OCHA) and its mandate was expanded to include coordination of
humanitarian response, humanitarian advocacy, and policy development.
Though OCHA is a UN agency, its coordination work also extends to NGOs,
ICRC, and others. OCHA has about 1,900 staff members in New York, in
Geneva, and in the field, and it had a budget of about $237.7 million in 2009.
As shown in box 4-1, eighteen UN agencies and representatives of the World
Bank, International Organization for Migration, ICRC, IFRC, and the NGO
community are members or standing invitees of the IASC.

While IASC is the closest thing to a coordination policy mechanism in the
international system and OCHA is expected to provide coordination on the
ground, everyone active in the humanitarian world recognizes that coordi-
nation is a problem, both between agencies’ headquarters and between head-
quarters and staff in the field. There are several reasons for this persistent
difficulty, most notably the autonomy of UN agencies, other international
organizations, and NGOs.> Organizations such as WFP and WHO are inter-
governmental legal entities independent of the UN General Assembly. Even
UNHCR, UNICEF, and UNRWA have their own constituencies and gover-
nance structures outside the General Assembly. “They accept no hierarchi-
cal commands from the GA [General Assembly] or ECOSOC. In fact, what
passes for instructions to them—in the form of requests from the GA—is
negotiated with their officials or actually derived from these officials.”*

Each agency jealously guards its independence, often using its mandate
to justify its inability to work collaboratively. Coordination becomes even
more difficult when NGOs, military actors, and others are added to the mix.
With respect to civil-military relations in humanitarian assistance, the Steer-
ing Committee on Humanitarian Response (SCHR) distinguishes between
coordination and cooperation, explaining that

Coordination [emphasis in original] is a process to avoid duplica-
tion, ensure the best use of available resources and ensure the safety
of the recipient population and humanitarian staff in the theatre of
operations of armed actors, whilst retaining independent operational
decision-making. Cooperation involves a degree of joint planning, joint
implementation and/or alignment of goals, objectives or strategies.”
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Box 4-1. IASC Members and Standing Invitees

American Council for Voluntary International Action (InterAction)
Food and Agricultural Organization (FAO)

International Committee of the Red Cross (ICRC)

International Council of Voluntary Actions (ICVA)

International Federation of Red Cross and Red Crescent Societies (IFRC)
International Organization for Migration (IOM)

Office of the High Commissioner for Human Rights (OHCHR)

Office of the Special Rapporteur on the Human Rights of Internally
Displaced Persons

Steering Committee for Humanitarian Response (SCHR)

United Nations Children’s Fund (UNICEF)

United Nations Development Program (UNDP)

United Nations High Commissioner for Refugees (UNHCR)

United Nations Human Settlement Program (UN HABITAT)

United Nations Population Fund (UNFPA)

United Nations Office for the Coordination of Humanitarian Affairs (OCHA)
World Food Program (WEFP)

World Health Organization (WHO)

World Bank

The international humanitarian system is far from even discussing coop-
eration. One obvious area in which collaborative efforts would be useful is
needs assessment. Currently, when there is an emergency, each UN agency,
international NGO, and Red Cross society carries out its own assessment of
the situation. Each typically sends in its teams with its agency-specific ques-
tionnaire to assess needs, and the resulting assessment then serves as a basis
for program planning. Everyone recognizes that carrying out good assess-
ments is essential for the development of appropriate programs. But the fact
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that each agency carries out its own assessment makes it difficult to develop
joint programs later down the road. And since many of the assessments cover
the same issues—such as basic health conditions and food supplies—local
officials and affected communities end up giving essentially the same infor-
mation to a parade of visitors, including UN agencies, donor governments,
NGOs, and in some cases military units. While there are interagency assess-
ments from time to time, they are still the exception. And when there is a joint
assessment, some participants still carry out their own additional assessment.
The TASC began to tackle the question of joint assessments in 2010.°

In terms of protection, the IASC—and more recently the Protection Clus-
ter Working Group—adopted the definition of protection developed by the
ICRC in 19997

[A]ll activities aimed at obtaining full respect for the rights of the indi-
vidual in accordance with the letter and the spirit of the relevant bodies
of law (i.e. human rights, humanitarian law and refugee law). Human
rights and humanitarian actors shall conduct these activities impar-
tially and not on the basis of race, national or ethnic origin, language
or gender.®

But UN agencies continue to define protection in different ways, in accord
with their own mandates. As Bo Viktor Nyland, UNICEF’s senior adviser on
child protection in emergencies, recently admitted, the organization’s defi-
nition of protection “varies a lot. UNICEF’s [2008] child protection strategy
states [that it] is ‘preventing and responding to violence, exploitation and
abuse to ensure children’s rights to survival, development and well-being,’
but UNICEF also signs up to a broader, rights-based inter-agency defini-
tion of protection through the protection cluster.” UNHCR defines inter-
national protection as

All actions aimed at ensuring the equal access to and enjoyment of the
rights of women, men, girls and boys of concern to UNHCR, in accor-
dance with the relevant bodies of law (including international humani-
tarian, human rights and refugee law).'

Although organizations define protection in different ways, they all are
concerned about incorporating protection into their humanitarian work on
the ground. OCHA has provided guidance on integrating protection into
multisectoral assistance programs, explaining that a variety of actions can
be taken to protect people, which can be divided into two groups: those that
are stand-alone protection activities that have protection as their primary
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or sole objective; and mainstreamed or integrated activities that incorporate
protection into sectoral programming—for example, into water or food pro-
grams. OCHA suggests that in order to incorporate protection into sectoral
work, four factors are essential: participation of affected communities; non-
discrimination; capacity building; and an ethos that enjoins organizations to
“do no harm” or to avoid doing harm."

The guidance note goes on to list specific actions that can be taken in
each of the identified sectors. The actions represent the range of activities
associated with the maximalist definition of protection. Some clearly are
intended to protect the safety of affected communities—for example, “escort
girls to and from school, if necessary, in order to protect them from sexual
violence that can occur en route to and from school.” Others would seem to
fall equally into the category of good programming—for example, “establish
protocols for referral of pre-natal care and ensure that all pregnant and nurs-
ing women are fully and directly informed of these services”; “provide jerry
cans or other water collection containers of a size and shape that children,
women and older persons can carry safely”; “when possible procure goods/
inputs locally to ensure support of existing resources and local productive

», «

networks”; “consult with women to determine the role that they wish to play
in [food] distribution systems and networks”; “ensure that [ agricultural]
services are provided free of charge”; “ensure staff represents all different
groups present in affected population (including older men and women).”

All of those instructions can, of course, be related to protection in the sense
of physical security. If agricultural services are not provided free of charge,
then people who do not receive the services can resort to violence against
those who do or turn to crime or prostitution. If staffing is not diverse, it
is more difficult for agency staff to be aware of the protection needs of spe-
cific groups. But the agencies represented in IASC and OCHA have definitely
taken the expansive view of protection as encompassing “all activities aimed
at obtaining full respect for the rights of the individual” rather than as having
a particular relationship to the physical security of groups.

International NGOs

International NGOs (INGOs) have long been recognized for the role that they
play in the international humanitarian system. Then UN Secretary-General
Boutros Boutros-Ghali stated that “NGOs were more important in Somalia
than the agencies of the United Nations. When the agencies of the United
Nations were afraid of the situation, the NGOs were already on the ground.”"?
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All of the major international NGOs—from CARE International to
Oxfam—first started out by providing assistance in times of war. Almost all
of them have moved into long-term development work, the major excep-
tion being Médecins sans Frontieres (Doctors without Borders). The large
international NGOs are major players in the humanitarian arena; less than a
dozen of them deliver 90 percent of the funds mobilized by the NGO com-
munity.” Not only do these NGOs mobilize large sums of money, they also
have a global reach, operating in many countries. The five largest interna-
tional NGOs (CARE, Oxfam, Médecins sans Frontiéres, World Vision, and
Save the Children) are all “families” themselves, with affiliates in different
countries. The large international NGOs have developed high professional
standards, and they have been the moving force behind efforts to increase
NGO accountability, including accountability to beneficiaries. They have
the expertise and the human resources to carry out research and to play a
leadership role in the development of policies. They have the ability to gen-
erate front-page stories in Western newspapers; in fact, media coverage of
humanitarian situations usually depends on NGO support.'*

The growth of the NGO sector in humanitarian response is well known.
In 1970, public sector funding of NGOs was only 1.5 percent of overall NGO
budgets; by the mid-1990s, it had increased to 40 percent and was increas-
ing.’® “With governments everywhere privatizing just about everything in
sight, the share of those aid flows that are funnelled through private NGOs
has nearly tripled from 4.6 percent in 1995 to 13 percent in 2004.”*¢

The large international NGOs have multiple accountabilities, including
to their own governing bodies, to donors, and to coalitions of which they are
members. Thus Oxfam-GB is a member of the British Disasters Emergency
Committee as well as the Steering Committee on Humanitarian Response,
the International Council of Voluntary Agencies (ICVA), and Voice. It par-
ticipates in country-level coordination mechanisms in countries where it is
operational and in many global coalitions on specific issues.

As international NGOs grow and become more professional, they run the
risk of becoming increasingly similar to UN agencies. As the head of one UN
agency said in the July 2007 meeting of the Global Humanitarian Platform,
“I'm worried when I hear the NGOs speak—they sound just like us. Please
don’t become like us. We need you to remain NGOs.” In fact, the large inter-
national NGOs probably have more in common with UN agencies than they
do with national NGOs based in the global South.

INGOs have enjoyed a positive reputation over the years. While some-
times portrayed as “naive do-gooders,” they generally have been seen as
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more flexible, self-sacrificing, and creative than their more bureaucratic
counterparts in governments or UN agencies. But in the last decade or so,
that image has begun to change. Rather than being seen as the compassion-
ate critics of the system, INGOs are increasingly depicted as part and parcel
of that system and as contributing to the chaos and the negative impacts of
the relief industry. As INGOs channel increasing proportions of emergency
assistance—which itself is increasing—the financial interests are becoming
large scale. Minear and Smillie explain that most governments split alloca-
tions for humanitarian response to conflict-related emergencies three ways:
one-third goes to UN agencies, another third to Red Cross/Red Crescent
affiliates, and another third to NGOs, primarily international NGOs. How-
ever, NGOs also are major implementers of UN programs, receiving between
a third and half of what major UN agencies spend, and they raise about 10
percent of total humanitarian donations from private donors. Thus NGOs,
primarily INGOs, program half or more of the relief assistance in any given
emergency."”

That assistance is big business, and INGOs are competing with new
actors, such as for-profit contractors, as well as existing intergovernmental
agencies and local NGOs for market share. When funding depends on vis-
ibility and branding, coordinating diverse actors obviously becomes more
difficult. Moreover, the sheer economic impact of NGO activity can distort
local economies; particularly hard-hit are local NGOs (and local government
officials) who lose staff and sometimes areas of work to INGOs that can pay
higher salaries.

Although NGOs stress their independence even when working with
government funds, they frequently are under pressure to support the for-
eign policy objectives of the donor government. In that respect, U.S. NGOs
accepting U.S. funding for Iraq and Afghanistan have come under especially
intense pressure.

INGOs also have been criticized for weakening the role of the state. By
providing aid, they relieve governments of the responsibility for providing
for the welfare of their populations.’® Others have noted that when national
governments are unable to provide services, “NGOs provide services quickly
and flexibly. At the same time, they help to create a de facto decentralization
of authority that can complicate the design of national sectoral strategies
and can frustrate the attempts of post-conflict state leaders to consolidate
their power.”” INGOs also have been criticized for prolonging conflicts, in
part by providing resources that can be used for fueling conflicts, although a
recent study by Goodhand finds that this criticism is overblown.? At times
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the criticism of INGOs is especially strident, as when they are charged with
ignoring the sovereignty of the countries in which they work:

Every NGO has its own agenda that is not necessarily identical to all
domestic interests of the people and states that are the target of the orga-
nizations’ activities. Those organizations are not the angels who we have
seen on television. . . . [W]e also have our own national NGOs to seek
their help and they know better about what we need or suffer from.!

A Rwandan journalist claimed that “NGOs are financed and directed by
the various imperialist agencies, the imperialist governments and the com-
prador regimes . . . and seek to demobilize the masses by diverting them from
the path of struggle and co-opting the best elements into the establishment
and reformism.”?

Human Rights NGOs and Humanitarian NGOs

At the global level, NGOs have played an important role in raising aware-
ness of human rights violations, which have led to humanitarian emergen-
cies in dozens of different situations. Indeed, NGOs are an essential part of
the international human rights machinery. Human rights organizations such
as Amnesty International, Human Rights Watch, and Refugees International
have provided credible analyses and information about both the causes and
the consequences of conflicts. Gil Loescher makes the case that “[u]ntil the
capacity of the UN human rights regime is fully developed, nongovern-
mental organizations (NGOs), especially human rights NGOs, will have to
assume a larger share of responsibility for ensuring the protection of forcibly
displaced people.””

While human rights NGOs carry out investigations, denounce human
rights violations, and offer policy alternatives, they do not engage in the
day-to-day operations involved in providing humanitarian assistance on
the ground. In contrast, humanitarian NGOs, which often are well placed
to observe human rights violations, generally refrain from speaking out
on human rights issues, particularly when the government of the affected
country is implicated and doing so may threaten their continued access.
As one representative of a humanitarian NGO working in Darfur said in
2008, “whenever the Save Darfur Coalition launches a new campaign, we
feel it on the ground. They may be right in trying to address the causes of the
conflict, but it’s our people that get beaten up.”* In the past, humanitarian
NGOs often tried to distance themselves from their counterparts working on
human rights for precisely such reasons.
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However, the distance between humanitarian and human rights organi-
zations may be diminishing. Many NGOs (and UN agencies too, for that
matter) have adopted a rights-based approach to both their humanitarian
and development work. Under a rights-based approach, which is “a concep-
tual framework for the process of human development that is normatively
based on international human rights standards and operationally directed
to promoting and protecting human rights,”” human rights are the means,
the end, the mechanism of evaluation, and the central focus of sustainable
human development.

This approach starts from the ethical position that all people are entitled
to a certain standard of material and spiritual well-being. Accordingly, peo-
ple are engaged as holders of claims to rights rather than as beneficiaries of
charity and aid; they are considered active participants in rather than objects
of development. Governments, intergovernmental organizations, and NGOs
are therefore seen as duty bearers that must ensure that the human rights of
claim holders are met and not abused.” Adopting a rights-based approach
has meant that humanitarian and development NGOs have become more
familiar with international human rights law and have developed closer rela-
tions with human rights actors. For some NGOs, it also has meant a funda-
mental change in their relationship with beneficiaries, who are no longer
seen in terms of their needs but rather as individuals and communities seek-
ing to claim their basic human rights.

Over the past twenty years, there has been increasing recognition of the
important role that NGOs play in providing protection to refugees and of the
links between protection and assistance. Protecting Refugees: A Field Guide
for NGOs, a joint UNHCR-NGO publication, was an early effort to provide
resources to NGOs, whose programs often offer protection to refugees.”
Taking a rights-based approach to assistance requires all aspects of NGO
planning to adopt a deliberate focus on protection.

National NGOs

National NGOs (NNGOs), those that work in one country only, often are
the first responders when disaster strikes. In fact, they usually are the ones
that deliver food and pull most of the survivors from the rubble while UN
agencies and the international NGOs are either getting to the scene or getting
supplies and staff to their national affiliates. While international NGOs may
decide to withdraw from a given country—for example, when their priorities
change—national NGOs are there for the long haul. National NGOs vary
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tremendously in size and capacity; while some have only a handful of staff,
others employ hundreds of people and have high professional standards.

The number of NNGOs is growing dramatically. For example, a politi-
cal scientist at Obafemi Awolowo University reports that the number of
NNGOs in Nigeria increased from seven in 1940 to forty-one in 1980 and
224 in 1995.% Current estimates report 10,000 national and local NGOs in
Iraq, of which more than 9,000 are linked to particular individuals, political
parties, business interests, or militias.?’

UNHCR carries out much of its work through both international and
national NGOs. In 2007, UNHCR had 550 agreements with 424 national
NGOs, for a total of $89.4 million in funding, and it had 417 agreements
with 151 international NGOs, for a total of $138 million. While UNHCR has
far more national NGO partners, much more funding goes to international
NGOs. Working with national NGOs is a challenge for UNHCR; as one
UNHCR staff member said, “It’s as much work to develop and monitor an
agreement for $10,000 with a national NGO as for an agreement for $1 mil-
lion with an international NGO. And our monitoring capacity is limited.”*

National NGOs are recognized as playing a significant role in the inter-
national humanitarian system, and there have been attempts over the years
to include them in important humanitarian initiatives, such as UNHCR’s
Partnership in Action (PARINAC) process. Several national NGOs partici-
pated in Global Humanitarian Platform (GHP) meetings from 2006 to 2008,
but there were far fewer of them than of international NGOs. One African
NGO participant in the 2007 GHP meeting recounted that at a meeting in his
country to talk about the principles of partnership, there were twenty-seven
UN representatives, twenty-six international NGO representatives, three
representatives from the Red Cross, and only one from a national NGO.

NNGOs generally are assumed to be close to the poor, encouraging popu-
lar participation; to be flexible, innovative, sustainable, and cost-effective;
and to have committed staff.’! Their weaknesses are their limited financial
and management expertise, limited institutional capacity, low level of self-
sustainability, isolation and lack of coordination, ability to conduct only
small-scale interventions, and limited understanding of the broader social
or economic context.”> The late Fred Cuny captured a typical view of the
comparative advantages of national and international NGOs when he wrote:

International NGOs will continue to bear the brunt of operations
[to reach the victims of conflict]. While many new local NGOs will
spring up and some of the existing ones may expand and become more
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professional, most will find it difficult to work in conflicts because their
governments can pressure their staffs to comply with government poli-
cies. ... International NGOs, supported by donors, can better stand up
to repressive governments.”

One author argues that because of the pressure that NNGOs often face
from their governments, “most national NGOs have de facto been trans-
formed into QUANGOs [quasi-autonomous NGOs].”** In other words,
rather than representing independent nongovernmental action, NNGOs
may become another expression of their government’s policies. Yet such
pressures also affect international NGOs. In Sri Lanka, for example, the
scope of action for both NNGOs and INGOs is limited by the political cli-
mate. And “international and especially local agencies noted that ‘you can’t
be outspoken on protection.” ‘It is not possible to use the P-word’ (protec-
tion) openly.” Dawit Zawde, president of Africa Humanitarian Action,
reported that

international NGOs dominate the humanitarian arena, ostensibly
because they have experience, competence and wider coverage. Yet
as the security environment changes and calls to involve local actors
increase, the need for local capacity cannot be overemphasised. . . .
Strong indigenous organizations are essential for effective humani-
tarian response in Africa. Empowerment of African NGOs is, there-
fore, a critical goal, especially given the new vision of Africa’s regen-
eration, in which Africa takes the lead in defining its problems and
finding solutions.*

That theme was picked up at a meeting of 300 African aid workers who
called on Northern donors to channel not less than 25 percent of their con-
tributions to humanitarian work in Africa directly through African NGOs.”

On the other hand, there is growing recognition that protection is “pro-
vided first of all by and through the local community, through a complex
social network including family, clan, village, or tribe.”*® While local NGOs
can be politicized and become part of ethnic or sectarian conflicts, interna-
tional agencies are beginning to recognize that taking a longer-term com-
mitment to particular communities enables them to understand better the
threats that they face, their vulnerabilities, and their own capacity to build
approaches that are relevant to the local context.*® O’Callaghan and Pan-
tuliano found in the case of Darfur that “throughout the field research for
this study, national staff proved considerably more aware of key protection
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issues related to land and new power structures in the camps; expatriate per-
sonnel would rarely refer to these problems unless prompted.”® At a 2001
workshop on practical protection organized by the Institute for the Study of
International Migration at Georgetown University and the American Red
Cross, participants concluded that

establishing strategic partnerships is among the most effective means
by which NGOs can broaden their protection roles in the field, gain
access to target populations and increase the resources available for
more explicit protection activities . . . [F]or most of the international
NGOs at the workshop, local NGOs offer a way of reaching vulnerable
population groups and assessing their protection needs.*

The relationship between national and international NGOs—in spite of
the rhetoric of NGO solidarity—clearly reveals that power dynamics are at
play. The larger international NGOs have greater financial resources and
sometimes subcontract with national NGOs to carry out certain projects. But
international NGOs also are increasing their presence in Southern countries.
The number of international NGO field offices rose 31 percent to 39,729
between 1993 and 2003, and the number has surely increased since then.*
Some major donors now require the field presence of an international NGO
as a condition for funding. National NGOs complain that in some cases, the
international NGOs are displacing them from work that they have carried
out for many years. They also report that they often lose their best staff to
international NGOs that offer salaries that national NGOs cannot afford to
pay. While there are many cases in which relations between international
and national NGOs are based on mutual respect and complementarity, it
also is clear that their relationship is usually an unequal one. While NNGOs
often call for increased support by INGOs for NNGOs’ capacity-building
initiatives, the main purpose of INGOs is not to increase the capacity of
local NGOs but to deliver needed services. Local agencies want strong and
genuine partnerships that go beyond funding relationships.

In research carried out by the Brookings-Bern Project on Internal Dis-
placement, NNGOs in four countries were interviewed about their views on
a number of issues. The NNGOs’ responses to the question “What does pro-
tection of IDPs mean?” covered a wide range. Less than half of respondents
drew a direct relationship between protection and human rights, but even
when they did not use that terminology, their responses indicated a holistic
understanding of protection. Protection includes a range of activities from
humanitarian assistance to people in need to access to land to legal rights.
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It was interesting to note that NNGOs that have been working with inter-
nally displaced persons for many years, as in Georgia, were more likely to see
protection in terms of legal rights, although that may reflect the particular
Georgian context.*

A subset of NNGOs facing particular challenges in the post-9/11 world are
Muslim NGOs, which have received relatively little attention from the aca-
demic community although they are estimated to represent around 20 per-
cent of the world’s humanitarian NGOs and to contribute about $3 billion in
assistance every year. Karin von Hippel argues that Islamic charities may do a
better job of providing services than Western agencies because they are more
closely aligned with local needs and may work in a more discreet fashion,
operating in accordance with Islamic law, “which stipulates that aid should
be given in a way that does not humiliate the recipient.”* She goes on to note
that boundaries between the political and social worlds often are blurred, as
evidenced in the work of the Muslim Brotherhood and Hezbollah, which
carry out widespread charitable activities. For example, of the approximately
5,000 registered NGOs and associations in Egypt, 20 percent are estimated
to have connections with the Muslim Brotherhood. In the 1992 Cairo earth-
quake, the organization provided medical and financial resources to victims,
even donating $1,000 to every newly homeless person in Cairo—the gov-
ernment response, in contrast, was much slower. Hezbollah, considered a
terrorist organization by both the United States and the European Union,
has an annual budget of $190 million (much of which comes from Iran)
and has supported schools, hospitals, and agricultural centers. Jihad-al-Bina,
an NGO set up by Hezbollah to run development programs, was first on
the scene in the 2006 Israel-Lebanon conflict, assessing damage, providing
health services, and compensating people for the loss of their homes, long
before the government was able to respond.*

In addition to the coordination agencies used by the United Nations
(IASC and OCHA), there are coordination mechanisms within the NGO
world. On the global level there is the International Council of Voluntary
Agencies (ICVA), which brings together more than seventy-five interna-
tional and national NGOs from the global North and South.* ICVA has had
its ups and downs. In the late 1990s, its executive committee decided to dis-
band the coalition because of serious financial difficulties, but it was resusci-
tated in 2000 with a new, exclusive focus on humanitarian action. One of the
problems with the original formulation of ICVA was that it encompassed a
wide range of issues, including development and the environment as well as
humanitarian issues.
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The Steering Committee for Humanitarian Response was formed in 1972
as a different sort of inter-NGO coordination mechanism. This committee
brought together the CEOs of some of the largest nongovernmental bod-
ies to talk informally about a range of issues. Made up of CARE, Caritas
Internationalis, IFRC, ICRC, Lutheran World Federation, Oxfam, Save the
Children, World Council of Churches/ACT, and World Vision, the coalition
provides a forum for discussing some of the burning issues of the day. SCHR
was largely responsible for developing the widely used Red Cross/Crescent
NGO code of conduct.®

On the national level, InterAction in the United States is a robust coalition
of 165 agencies working in a wide range of fields, while VOICE brings together
100 European humanitarian NGOs to work on issues of common concern,
focused in particular on the European Union. There are a host of national-
level NGO coordination mechanisms in the field, ranging from the Consor-
tium for Humanitarian Action in Sri Lanka to the NGO Coordination Com-
mittee in Iraq. Sometimes the mechanisms serve as a useful forum for national
and international NGOs to sort out their relationships and share information.

NGOs and Protection

A decade ago, Cohen and Deng identified the following four types of protec-
tion that NGOs can provide to IDPs and other vulnerable groups:

—protection that results from having a presence and providing assistance

—protection deriving from community-building efforts

—protection that results from advocacy work

—direct interventions to protect the physical safety of vulnerable groups.*’

A long-standing mantra in the NGO world has been that international
agencies protect people by being physically present.*® When international
staff can serve as witnesses, for example, authorities are less likely to abuse
civilians and armed attacks on refugee camps are less likely to occur. Cana-
dian aid worker and researcher Greg Hansen called on international NGOs
to reestablish their physical presence in Iraq, arguing that while relief could
be distributed by intermediaries and local staff, an international presence
provided protection.” But there have been few studies to evaluate the extent
to which their presence protects civilians on the ground. In reviewing field-
based protection in Darfur, Sorcha O’Callaghan and Sara Pantuliano found
that protection by presence has limits and can in fact create a false sense of
security among communities that feel that the international community has
made a commitment to protect them by sending in protection officers.>
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A great deal of attention in the NGO world has focused on the ways
in which assistance can be used to protect people, with distinctions often
made between protection mainstreaming and stand-alone protection pro-
gramming. Organizations such as Oxfam and World Vision, for example,
have emphasized the importance of protection mainstreaming—looking at
all assistance activities through the lens of protection and of incorporating
protection into every aspect of operations. That means that decisions about
how to distribute food or where to place water pumps should be based not
only on obvious technical factors but also with a view to how those deci-
sions affect the safety of communities. Specialist or stand-alone protection
programming consists of activities designed to meet specific protection
objectives—for example, monitoring human rights violations, registering
displaced persons, or developing programs to respond to victims of sexual
and gender-based violence. Some organizations both mainstream protection
into all assistance activities and have specific protection programs to meet
the needs of specific groups.™

While most international NGOs now have either developed protection
policies, strategies, or programs or tried to mainstream protection into their
assistance programs, there have been few efforts to identify the extent to
which those initiatives have resulted in better protection for beneficiaries.
While there is anecdotal evidence that some initiatives reduce the risk to vul-
nerable groups (such as provision of fuel-efficient stoves to women in Darfur
so that they do not have to walk so far or so often outside the camps to search
for firewood), measuring impact is especially difficult in the case of protec-
tion. Occasionally NGO staff admit that in spite of their increased emphasis
on protection, there are limits to what they can achieve. For example, Bill
Forbes of World Vision provides a more limited conception of what pro-
tection means in practice: “World Vision is committed to doing everything
possible to ensure that our activities do not put children at risk. . . . We do
not promise that children in our target communities will be safe. We do not
take on the responsibility for security, other than ensuring all efforts to not
put people at risk of harm through participation in activities.”>*

While there often are discussions in NGO forums on best practices for
protecting people, there has been very little questioning of whether NGOs
should be trying to incorporate protection into their ongoing work or even of
what protection means. In 2006, Robbie Thomson, a former staff member of
IFRC, wrote an opinion piece in which he noted the rapid growth in concern
with protection and observed that the humanitarian response in Darfur was
unique in the large number of protection officers deployed—seventy-five
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according to the UN Mission in Sudan (UNMIS), not counting ICRC and
UNHCR staff.>® But Thomson questioned whether the presence of so many
protection personnel was having a positive impact on protection of the pop-
ulation. He noted the difficulty in recruiting experienced protection staff,
which forced NGOs to employ recent human rights law graduates who had
little or no field experience. “The impact of such hiring is illustrated by the
fact that quite junior protection officers in Darfur were to be found writing
criticisms of the mandate of peacekeepers while ignoring (or not noticing)
the fact that women waiting for a food distribution were often left for many
hours in the sun with no shelter or water.” Thomson also was critical of the
rights-based approach, noting that there was a tendency for some agencies to
reduce their assistance to devote more resources to advocacy efforts. “While
it’s far more intellectually stimulating,” he wrote, “to address the Security
Council than dig a latrine,” such advocacy efforts may not improve the pro-
tection of populations on the ground.

More recently Marc DuBois, director of Médecins sans Frontieres—United
Kingdom, has written several articles on protection work by humanitarian
actors, calling it a “fig leaf” that does not address the fact that the violence is
perpetrated by others. “Suddenly, rape, murder, pillage and general mayhem
are a failure of aid-givers, and are addressed in the first instance through
protection activities aimed at bridging the [protection] gap rather than
directly stopping the crimes.”® He argues that physical protection of civil-
ians is not the job of humanitarian actors and that the protection work of
NGOs may actually undermine the rights of people, impede the neutrality of
humanitarian actors, and increase the risk of losing access to people in need
of assistance.”

The Media

While the media are not usually seen as protection actors, media coverage of
an emergency can trigger the mobilization of resources and involvement of
donor governments. It was a BBC broadcast in 1985 that led to a generous
outpouring of support in response to the famine in Ethiopia; without that
broadcast, it is unlikely that the world community would have known of
the crisis or responded with such generosity. But in order for media cover-
age to generate action, certain conditions must be met, as enumerated by
Rony Brauman, co-founder of Médecins sans Frontiéres : First, there must
be photographs available because pictures, not words or analysis, capture
the world’s attention. Second, the crisis must be isolated because the world
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cannot respond to more than one humanitarian crisis at a time. So while a
given crisis may receive considerable attention, if another crisis of a similar
magnitude occurs, both will suffer from a lack of media coverage. Third, there
must be a mediator, a guarantor who certifies that the conflict is authentic.
Brauman notes that the Somali crisis of the early 1990s went unnoticed until
visits by high-ranking Western government officials authenticated the suf-
fering: “Once the victims have been identified as bona fide by acknowledged
mediators, they can become the object of our compassion.”® Finally, there
must be an acceptable victim—which means that the victim must always be
innocent and blameless.

Brauman contrasts the media attention paid to the rescue of “innocent”
ice-trapped whales off the Canadian coast in 1988 with the general indif-
ference to a famine that killed tens of thousands of Sudanese. Others have
noted the intense media interest in the effect of the Rwandan genocide on
native gorillas and in pets left homeless by Hurricane Katrina.*® Often, peo-
ple are seen as innocent victims only when the perpetrator of their suffering
has been labeled a tyrant by Western governments. Gassing Iraqi Kurds in
the largest-scale chemical weapons attack since World War II did not make
Saddam Hussein a tyrant; attacking Kuwait did.®

The media generally depict a given emergency as what Hammock and
Charny refer to as a morality play, complete with suffering masses, the expa-
triate relief worker as angel, and the military hero. And Michael Ignatieff
writes, “We cannot have misery without aid workers. They conjure away the
horror by suggesting that help is at hand.”®" But the morality play leaves out
analysis of the root causes, ignores local capacity, and puts the relief worker—
rather than the affected community—in the center of the story.®* Both the
media and humanitarian organizations are notorious for oversimplifying
crises, and both have strong interests in keeping the message simple.** Relief
organizations want to persuade people to give money and thus have an inter-
est in sensationalizing the story, as do the media.®

On any given day, hundreds of crises are occurring, and yet the media
are selective. Often the extent to which the media cover a given emergency
depends on issues such as access to affected communities. In the early 1990s,
there was much greater coverage of war and famine in Somalia than in
Sudan, in part because Somalia was easier to get to. When a news agency had
only one reporter in a regional office, it was simply easier to go to Somalia
for a day than to take at least three days to go to Sudan. Moreover, the UN
provided free transport for journalists to travel to Somalia while journalists
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traveling to Sudan not only had to make their own travel arrangements but
also faced difficulties in getting visas to enter the country.®

The changing nature of the news industry means that there are fewer
foreign offices and increased competition between news outlets and non-
traditional media. One journalist complained that “Iraq is draining every-
one’s resources. It is so expensive to keep an office in Iraq that it limits the
resources that are available to cover other conflicts.”®

The role of traditional media is changing. Local media working in con-
flict zones often have to work under the direct control of local authorities
or under threats from insurgent groups while the number of foreign offices
of traditional international media is shrinking. In this context, the increased
use of social media is changing the access of local communities and NGOs to
the broader public. “We don’t live in a world anymore where simply getting
BBC to give you 5 minutes of air time is going to create a tipping point or
make a difference—we need to create a momentum, a buzz.”®” One advocacy
group using social media, the Save Darfur campaign, increased the number
of donors on their list from 200,000 to 1.2 million in the course of a year.®

Social media create a network in which every user has the ability to pro-
duce and consume content rather than being confined to listening to broad-
cast media monologues; blogs, wikis, Facebook, Twitter, and Flickr are some
of the most visible examples. Individuals have been using social media for
the past decade, but now businesses, the U.S. military, and governments
have joined them.® In the aftermath of the January 2010 earthquake in Haiti,
social media played an important role in enhancing technical search and res-
cue operations, expanding volunteerism opportunities, enabling efficient
systems for donations, and increasing the coverage of Haiti in the media.”
Social networking sites Facebook and Twitter enabled people to find their
missing relatives. Open-source mapping software was used by a variety of
organizations to locate people buried in rubble as well as to map the loca-
tions of relief centers and medical clinics. The U.S. Department of Home-
land Security created the Haiti Social Media Disaster Monitoring Initiative to
track social media websites as a basis for reporting to U.S. government agen-
cies working in Haiti.”! Volunteers in other countries were able to directly
contribute to the relief effort by developing computer programs, includ-
ing collaborative mapping initiatives and sites for tracing missing relatives,
modeling a new way for volunteers to engage in disaster relief.”? A Red Cross
mobile phone campaign raised more than $21 million in $10 donations in
one month; in 2009 mobile donations to all charitable organizations totaled
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about $4 million.”” The mainstream media also relied on social media to
update their news coverage, which was especially important after the media
reporters had returned to their home countries.

The new technologies offer possibilities for new forms of protection, as
in the examples from Haiti of people being reunited with family members
and rescue teams being directed to particular dwellings to search for people
buried in the rubble. But they also create new dangers. The International
Committee of the Red Cross has a long history of providing tracing services
to reunite families, and it has built many safeguards into the process. But
when an individual posts a photograph of an unaccompanied child on Face-
book or on Google’s search page and asks “Does anyone know this child?”
the child’s safety can be put at risk.

Most observers argue that raising awareness of an emergency situation
can increase protection by mobilizing international response and donor
commitment. But sometimes there can be high levels of awareness of a par-
ticular situation without corresponding action that results in protection on
the ground. In Darfur, increased media coverage of the desperate situation
of displaced persons led to an outpouring of humanitarian assistance that
perhaps indirectly provided protection but that did not, in the short term at
least, lead to a decrease in the killing.

New Actors: Philanthropic Capitalists, Celebrities,
and Private Security Companies

Several relatively new actors also have arrived on the scene: philanthropic
capitalists, celebrities, corporate donors, and private security companies.
(See chapter 8 for a discussion of the financing of protection and the role of
new donors).

Philanthropic Capitalists

Philanthropic capitalists (and corporate donors) not only contribute funds,
they also help set the international agenda and they may actually deliver
humanitarian assistance. Ted Turner gave $1 billion to the United Nations in
1997, while the Soros Foundation and the Open Society Institute donate half
a billion a year. The Jimmy Carter Center in Atlanta undertakes a range of
programs and is involved in peacemaking in many countries. But it was the
$25 billion endowment of the Bill and Melinda Gates Foundation in 2000,
now the largest private foundation in the world, that demonstrated the power
of corporate wealth to change the game. In 2006 foundation trustee and U.S.
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businessman Warren Buffet pledged the bulk of his estimated $31 billion
fortune to the Gates Foundation, to be paid in annual installments. While
the foundation has developed innovative ways of working, particularly in the
health field, it has the potential—due to the sheer scale of its resources—to
have an impact on the entire international humanitarian system.

Celebrities

The advent of the celebrity activist enlisted in the service of humanitarian
causes also is an interesting development. Although not a new phenome-
non—Danny Kaye was the first “ambassador-at-large” working to support
UNICEEF in the 1950s—celebrity activists have brought increased attention
to international humanitarian crises. Celebrities embark on such causes for
a variety of reasons, but public relations usually is one motivating factor.
“Charitable work rounds out and humanizes your image,” comments one
publicist.” Writing about Mia Farrow’s involvement in Darfur, Alex de Waal
notes that “a celebrity playing a humanitarian role, such as Farrow does,
acts as a bridge between a (Western) audience and a faraway tragedy. She is
a focus for empathy, an emotional interpreter.””” UN agencies working in
humanitarian issues all have celebrities associated with them, which helps to
raise awareness—and funding for their work.

Corporate Donors

Corporate donors usually are seen in terms of the funds they raise, but they
also are developing partnerships with UN agencies and with NGOs such as
Oxfam, Care, and the Save the Children Fund. For example, immediately
after the Haiti earthquake, global telecommunications companies such as
T-Mobile, AT&T, and Sprint as well as phone manufacturers and distribu-
tors Sony Ericsson, Motorola, Samsung, and LG provided critical telecom-
munications equipment to Trilogy International Partners and its Haitian
wireless company, Voila. Because Voila was then able to provide tens of
thousands of phones to relief agencies, the equipment helped expedite the
emergency response.”® The UN has encouraged such collaboration through
its Global Compact, a corporate responsibility initiative with nearly 9,000
private sector and other participants that pledge to uphold ten key principles
related to human rights, the environment, anticorruption efforts, and labor
standards.”” In fact, its principal recommendation to NGOs is to recognize
that markets are central to their future. Wal-Mart contributed $170 million
in local community and nonprofit funding, $27 million of which was asso-
ciated with international operations. But humanitarian agencies often are
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uneasy with corporate actors working as humanitarians, recognizing that
their motivations are different from those of traditional humanitarians. Ste-
phen Hopgood asks: “If Walmart offers supplies that save 100,000 people
but does so in order to make a profit by appealing to middle-income con-
sumers, should it be turned down?””® He goes on to say, “One strong argu-
ment against Walmart is that it will abandon humanitarian work when the
profits dry up, having in the meantime displaced local capacity and NGOs.””
As noted in chapter 8, the funds raised by corporate donors in support of
humanitarian response account for just a small percentage of those con-
tributed by traditional government donors, and most corporate funding is
directed toward sudden-onset, high-visibility natural disasters rather than to
conflict situations.

Private Security Companies

Since the 1990s, private security companies (PSCs) have become increas-
ingly important actors in humanitarian operations. That growth has been
attributed to both supply and demand side factors. On the supply side, the
number of individuals in national armed forces fell by over 5 million world-
wide between 1988 and 1994, and, as Spearin points out, a smaller military
means fewer opportunities for promotion and thus contributes to the deci-
sions of military personnel to leave the military.** For many former military
personnel, security-related work in the private sector offers lucrative possi-
bilities—remuneration rates are up to four times the compensation offered
in the public sphere.®!

On the demand side, the war in Iraq created an unprecedented opportu-
nity for PSCs. Since 9/11 there has been large-scale growth in private secu-
rity contracts and private firms have assumed increasing responsibilities. For
example, Aegis’s contract in Iraq, for $300-400 million, included running a
“hearts and minds” campaign among the Iraqis.®> The use of private security
companies in the theaters of war in Iraq and Afghanistan—by the U.S. mili-
tary and other parties—is striking. By mid-2009, some 18,000 armed security
contractors were being used in Iraq and Afghanistan (13,000 in Iraq and
5,000 in Afghanistan). As of March 2010, the Department of Defense (DOD)
employed some 11,000 armed private security contractors in Iraq and more
than 16,000 in Afghanistan—a marked increase reflecting the U.S. military
surge there.

These private security contractors account for only a fraction of the
total number of DOD contractors (6-12 percent) and even less of Depart-
ment of State contractors, although security and other contractors actually
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outnumber the troops in Afghanistan.®® In Iraq, most of the security con-
tractors are third-country nationals, and in Afghanistan, the overwhelming
majority are Afghan. Although prohibited from engaging in combat oper-
ations, PSCs are supposed to perform many of the functions necessary to
support military operations in those countries. Defense acquisition specialist
Moshe Schwartz notes, “According to government officials, both DOD and
the Department of State would be unable to execute their missions in Iraq
and Afghanistan without the support of private security contractors.”® The
heavy reliance on contractors by the U.S. government is due in large part to
the fact that they can be hired and fired quickly and therefore cost less than
longer-term government personnel. They also can provide critical skills lack-
ing in government staft, and they are considered a practical solution for free-
ing up combat troops.® But it is not just the Department of Defense that uses
private security companies. When other U.S. government agencies, private
companies, and other governments are included, the number of private secu-
rity contractors is estimated at 30,000 in Iraq and 70,000 in Afghanistan.®

Currently PSCs look to humanitarianism as a future market opportunity.
As the United States reduces its troops in Iraq and possibilities of large-scale
private sector contracts in the country decrease, security companies are
looking elsewhere for new business, and involvement in humanitarian oper-
ations allows for commercial diversification.’” In 2005, at the height of PSC
involvement in Iraq, $60 billion was directed toward security, governance,
and reconstruction projects, of which 10 to 36 percent was for provision of
security. But with funding reduced in Iraq, a buyers’ market is emerging. By
diversifying into humanitarian assistance, PSCs hope to respond to changing
market conditions.®

While private security companies have a long history of involvement in
demining operations, they increasingly are becoming multiservice agencies.
Presently the use of private security companies in humanitarian operations
is primarily to provide security for humanitarian work carried out in an
increasingly dangerous environment. Donor governments have been willing
to pay large amounts of money to support security for their staff and imple-
menting partners. The United Kingdom’s Department for International
Development, for example, reports that the security cost for a staff member
in Afghanistan was about £100,000 a year, compared with £3,600 a year for a
staff member working in Nepal.¥

The security services offered by PSCs include not only armed escorts but
also threat and context assessments, security audits, policy development for
risk control and evacuation, security training, and the provision of security
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management and guards for both convoys and compounds.”® A 2008 study
found that contracting out certain security functions has become increas-
ingly common among humanitarian actors worldwide but that the use of
armed escorts by commercial firms is very much the exception.” They also
found that local private security providers are more likely to be used than
international ones. “Interestingly, however, in some of the most insecure
contexts, such as Darfur, Sudan and Iraq, humanitarian agencies have used
private security in only very limited ways if at all, relying more on the tactic
of withdrawing, suspending operations and remotely managing their pro-
grammes to deal with security threats.”

Although the number of providers in the private security industry has
increased dramatically, their efforts to engage with humanitarian agencies
have declined in recent years, though the private security companies are still
interested. But there is a lack of policy and guidance within the humanitarian
community on when and how to engage with private security companies; in
fact, it is rarely discussed at the interagency level.”> Humanitarian agencies
have been reluctant to talk about their use of private firms to provide security
for their staff, in part because using security firms is seen as being at odds with
their humanitarian image. Some humanitarian organizations, notably ICRC,
pride themselves on never hiring firms to provide security for their staff, rely-
ing instead on their knowledge of and acceptance by local populations.

So far, the United Nations has shied away from using private security com-
panies, perhaps because they are viewed as uncomfortably similar to merce-
naries. That means that while PSCs are used to protect the staff of humani-
tarian agencies, they are not used to protect communities at risk of armed
violence, which is the purview of UN peacekeeping operations. Alexander Van
Taulleken reported that Executive Outcomes, a private security company,

performed a retrospective analysis of whether it would have had the
capacity to intervene in Rwanda in 1994. They estimated the cost to
provide protected safe havens from the genocide to be $600,000 a day,
a total of $150 million. The UN operation cost over $300 million and
was deemed to be a complete failure.

He then asked whether it would be possible to imagine a consortium of
NGOs spending the $150 million asked by a company like Executive Out-
comes. Would it be possible to think of them funding preemptive attacks
on groups that threaten security or human rights?*> Given the constraints
on the international community’s ability to protect populations at risk, that
is perhaps not such a far-fetched notion, although it raises a different—and
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mind-boggling—set of issues related to responsibility, accountability, and
complex practical matters.

Humanitarian Reform

Humanitarian reform was launched in 2005 by Jan Egeland, then the emer-
gency relief coordinator, to address the widely recognized gap in the inter-
national response to the need of internally displaced persons for protection
and assistance, but within a few months the effort had become a system-wide
reform initiative.

Until the summer of 2005, the UN’s response to IDPs was organized
through what was called the “collaborative approach.” That model, adopted
by the IASC in 1999, was based on the recognition that no single UN agency
had an international mandate to respond to IDPs. Instead it was left to the
most senior UN official in each country, the resident and/or humanitarian
coordinator, to coordinate the activities of the various UN agencies and to
raise the plight of the IDPs with the national government. Responsibility
for IDPs was to be determined on an ad hoc basis in a collaborative manner
between UN agencies operating in the area.

The failures of the collaborative approach have been well-documented.**
Few UN resident coordinators (RCs) or humanitarian coordinators (HCs)
had an understanding of their responsibilities for IDPs or enough experi-
ence to coordinate response operations.” Furthermore, there is an inher-
ent tension between RCs, who are responsible for coordinating UN agency
operations in a given country and thus depend on good relationships with
the government, and HCs, who usually work with IDPs when strong advo-
cacy is needed with the government to ensure that IDPs are protected in the
midst of internal conflict.”® For each new IDP situation, the collaborative
approach left wide open the question of which agency would take respon-
sibility for what tasks. An agency’s willingness to assume responsibility for
an undertaking often depended on the availability of funding, a reality that
meant that there was considerable competition to be named lead agency in
some—particularly high-visibility or politically important—IDP situations
and virtually no interest in being responsible for others. Such cherry-pick-
ing meant that there was little certainty that IDPs would receive anything
resembling a consistent response. It also meant that the protection of IDPs—
one of the most daunting challenges of all-—sometimes fell in the hands of
the least-equipped agency.” And occasionally there were cases in which an
agency would assume leadership responsibility for IDPs in a given country
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but simply cease operations when the funding ran out, leaving IDPs even
more vulnerable.

Several contextual factors came together in the 2004-05 period that made
humanitarian reform possible: the growing realization that the collaborative
approach to IDPs was not working; a dynamic emergency relief coordinator
in the person of Jan Egeland; a high-visibility crisis in Darfur to which the
international response had been slow and inadequate; and various other UN
reform initiatives detailed in the next chapter. NGOs and UN agencies alike
were advocating taking a more proactive and deliberate approach to IDPs
rather than leaving them to the vagaries of the collaborative approach. Jan
Egeland brought heightened visibility to humanitarian crises through out-
spoken advocacy initiatives and careful use of the media.

The international community’s response to Darfur was especially trou-
bling. Although the conflict intensified in 2003, the international response
was slow and often ineffective. Both UN agencies and NGOs were slow to
start operations and, by and large, did not deploy the seasoned humanitarian
workers needed to work in such a difficult environment. At the same time,
there were a number of international initiatives in related areas—the “One
UN” movement, the report of the high-level panel on system-wide coher-
ence, the development of integrated missions, and the Good Humanitarian
Donorship initiative—indicating that other parts of the international com-
munity were in the mood for change.

Finally, there were changes in the humanitarian agencies themselves
that contributed to a hospitable climate for humanitarian reform. Anténio
Guterres was appointed UN High Commissioner for Refugees, and his will-
ingness to consider taking on more responsibility for IDPs was in marked
contrast to the approach of his predecessors, who were much more cautious
about assuming additional responsibilities without assurance of additional
funding. The World Health Organization embarked on an ambitious pro-
cess of decentralization. Under the leadership of Jan Egeland, OCHA sought
to play a more proactive role in coordinating humanitarian response—a
proposal that had been vociferously opposed by previous high commission-
ers for refugees. The creation of a senior network on internal displacement
under the leadership of Dennis McNamara, followed by the establishment
of the Internal Displacement Division (IDD) within OCHA, gave more
visibility to and provided more expertise on IDPs within the international
humanitarian community.

In February 2005, an independent review of the humanitarian system
was commissioned. By June, the review, which included thirty-six specific
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recommendations, was circulated.”® Among other things, the review found a
serious need for collaboration among the three international humanitarian
networks (UNj; ICRC and Red Cross/Red Crescent national societies; and
NGOs) and highlighted particular weaknesses in protection:

As a sector, protection requires special and urgent attention. Specific
examples of this are the many instances of gender-violence in Darfur.
A complicating element is that the different perceptions of roles and
responsibilities often confuse discussion on the issues. The NGO and
the UN communities approach issues on the ground in distinctly differ-
ent ways. The NGOs generally focus on a lack of ability to provide “pro-
tection” in a loosely defined manner. Whereas the UN system, while
acknowledging weakness in the actual provision of protection, tends
to regard the subject in terms of far more defined institutional roles.”

Humanitarian reform initially focused on three issues: improved human-
itarian leadership (particularly the strengthening of humanitarian coordina-
tors), more predictable and accountable response through the new “cluster”
approach, and faster, more predictable funding through reform of the Cen-
tral Emergency Response Fund. The review focused primarily on intergov-
ernmental agencies, a fact lamented by the NGO community. Subsequently,
a fourth initiative, the Global Humanitarian Platform, was initiated in 2006
to bring about a closer partnership between the UN, NGOs, and ICRC and
the Red Cross/Red Crescent national societies.

The Cluster Approach

In 2005, the cluster approach was endorsed by the IASC “to address gaps in
the humanitarian response to large-scale IDP situations beyond the scope
of any one agency and ensure a more predictable, harmonized approach.'®
The cluster approach began with eight clusters and later expanded to eleven
(see box 4-2). Originally, the cluster approach was intended to fill perceived
gaps in assistance (particularly concerning IDPs), but it has come to be much
broader, encompassing system-wide reform. Hence, no sectors were estab-
lished for food, education, agriculture, or refugees because WFP, UNICEEF,
FAO, and UNHCR were assumed to be responsible for those areas.'”" But
there were fears that if there was not a cluster on an issue, it would be ignored
and receive less funding. Thus the NGOs lobbied for creation of an education
cluster, and currently there are efforts to name a cluster on food security.
The cluster system was the most visible of the changes brought about by
humanitarian reform, and the agencies participating in the clusters as well
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Box 4-2. Clusters and Lead Agencies

Shelter (UNHCR)

Health (WHO)

Nutrition (UNICEF)

Water, sanitation, hygiene (UNICEF)
Education (UNICEEF, Save the Children)
Agriculture (FAO)

Early recovery (UNDP)

Camp management (UNHCR and IOM)
Telecommunications (OCHA)

Protection in conflict situations (UNHCR)

Logistics (WFP)

as the IASC and its working group devoted considerable energy to setting up
the system, devising terms of reference and work plans. There were questions
about when and how and which clusters were to be activated when an emer-
gency occurred. Official guidance was developed, specifying that

the number and configuration of clusters will depend in each case
on the specifics of the humanitarian emergency in question and the
response capacities of the national and international actors involved.
If necessary, the names of individual clusters may be adapted to the
context to allow for better integration with government coordination
structures and for a smooth transition once the emergency phase is
over. If there are significant objections to using the terminology of
“clusters,” Humanitarian Country Teams should agree on an alterna-
tive; the principal concern should be to apply the principles embedded
in the cluster approach, rather than to be rigid about the terminology.!*

THE PrROTECTION CLUSTER

The Protection Cluster Working Group adopted the IASC definition of
protection (“all activities aimed at ensuring full respect for the rights of the
individual in accordance with the letter and the spirit of the relevant bodies
of law (i.e. human rights, humanitarian law and refugee law)”).'® In 2009, it
issued a concept paper on protection mainstreaming that stated that
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[i]n a nutshell, the position of this document is that protection main-
streaming refers to the minimum requirements for all humanitarian
actors to ensure that a protection lens is incorporated into their doc-
trine and practice: revolving around the principles of ‘do no harm’;
equality; participation and empowerment; and accountability.

The paper defines protection integration as designing humanitarian assis-
tance to fulfill objectives considered proper to protection activities; it goes
beyond protection mainstreaming to include the need for humanitarian
actors to integrate the necessary protection doctrine and knowledge in their
structures and to abide by recognized standards of protection work. That
means that the humanitarian actor seeking to empower women to prevent
domestic violence through an income generation project will need experi-
ence in and knowledge of women’s rights. The document concludes that
“therefore, protection mainstreaming is a requirement for all humanitarian
actors, while protection integration and the implementation of standalone
protection activities are not.”

While UNHCR was willing to assume the leadership role in the protec-
tion cluster in cases of conflict, it was reluctant to take on that responsi-
bility in natural disasters, and a somewhat cumbersome process evolved in
which UNHCR, UNICEF, and OHCHR were to consult with each other on
natural disasters and then decide which of the agencies would take the lead.
There were hopes that UNICEF would assume that responsibility, but in
2008, UNICEEF decided not to take on the task and the system reverted to the
ad hoc negotiation system. Following the January 2010 earthquake in Haiti,
OHCHR assumed leadership of the protection cluster although, as a nonop-
erational agency, its ability to provide necessary leadership was limited.

As of March 2010, there were a total of thirty protection clusters, of which
eight were established to respond to natural disasters and twenty-two to
respond to complex emergencies. Of the thirty clusters, twenty-one were led
by UNHCR, five by UNICEF, and one by OHCHR. Two clusters had been
deactivated (Georgia and Samoa), and seven were “in transition” as humani-
tarian activities were being phased out due to political changes in countries
such as Uganda and Burundi.'®®

CLUSTERS: MAKING A DIFFERENCE?

From the beginning, the emergency relief coordinator gave priority to the
introduction of clusters, which were intended to be the interagency plan-
ning framework for new and ongoing emergencies. Clusters were expected
to provide the necessary coordination between different international and
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national actors and to improve accountability and the speed of response. The
cluster leads were not expected to carry out all operations in their respec-
tive sectors but to provide a forum for ensuring that the necessary work
got done. And importantly, cluster leads at the country level were required
to be providers of last resort.’” One of the confusing aspects of the cluster
system was the relationship between global clusters and clusters organized
on the national level. In November 2006 the IASC Guidance Note on Using
the Cluster Approach to Strengthen Humanitarian Response was published,
and generic terms of reference were developed for cluster coordinators at
the country level.'”” Those documents spelled out the fact that global clus-
ter leads are accountable to the ERC for ensuring technical capacity and
system-wide preparedness. At the country level, cluster lead agencies are
accountable to the humanitarian coordinator. As early as 2007—two years
after the cluster system was introduced—the Humanitarian Policy Group
(HPG) found that

the lack of a consistent, clear conceptualisation of the cluster approach
is not just a product of poor communication, but stems from deep-
seated inconsistencies and lack of consensus between member states,
UN agencies and non-UN humanitarian actors about the role of clus-
ter leads, and the relationship between them, affected states and non-
UN humanitarian actors.'®

In 2007, the first phase of the cluster evaluation process found that partic-
ipation in the clusters by NGOs—particularly national NGOs—was weak.'®
At the global level, Save the Children was the only global NGO co-lead, shar-
ing responsibility for the education cluster with UNICEF as provider of last
resort. Only rarely have national NGOs assumed leadership positions at the
national level.

The cluster system was intended to improve accountability and predict-
ability. With designated lead agencies, who was to be responsible for acting
in a given situation would be clear, and as provider of last resort, cluster
leads would increase accountability. A review of the engagement of NGOs
in humanitarian reform found that NGOs often were unaware of the clus-
ters and that in some cases their initial attempts to participate were not
appreciated: “Where NGOs do engage with clusters, they often feel over-
whelmed by meetings, they do not feel respected as equal partners and they
do not see reform grounded in accountability to crisis-affected communi-
ties.”!1° And the establishment of clusters has meant an increase in the num-
ber of meetings, raising particular concerns about local NGOs, which often
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are alienated by the sheer quantity of meetings and the fact that they usually
are conducted in English.

Cluster members frequently complain that meetings are not effective
or efficient; and discussions tend to [be] more information-sharing
than strategic. There are a number of reasons cited by participants,
including lack of the “right” people in the room, frequent turnover
of cluster coordinators, inadequate links with staff outside the capi-
tal, lack of coordination between different clusters and poor meeting
management. Information management systems often pose obstacles
for certain cluster members either because of language issues (meet-
ings are usually in English), or are based on UN/donor systems unfa-
miliar to local organizations, or rely on good internet activity. INGO
staff often claim they lack the necessary staff or time to attend all the
meetings that are related to their activities, but the strain on national
NGOs is even more, including constraints due to language issues. Most
decision-making takes place in the capital and, as the cyclone Nargis
IA-RTE example showed, cluster coordinators rarely go to the field.!"!

Humanitarian Leadership

Formally, humanitarian coordinators are accountable to the emergency
relief coordinator, but double- or triple-hatting (the resident coordinator
is responsible to UNDP; the deputy special representative of the secretary-
general is responsible to the special representative of the secretary-general)
can increase the reporting difficulties and confusion of the humanitar-
ian coordinators. In 2006, the IASC principals endorsed an action plan to
strengthen the humanitarian coordinator system to improve the appoint-
ment process for HCs, strengthen their accountability to the humanitarian
community, and provide better training and ongoing support for them.'?

A study by six NGOs and ICVA found that in four of the five countries
studied, there was a lack of strong and qualified humanitarian leadership.
There were cases in which HCs sidelined humanitarian issues because they
were subsumed under other agendas. And unfortunately, many HCs do not
understand humanitarian action or the role of NGOs.'"?

Global Humanitarian Platform

The early lack of consultation and engagement of NGOs in the cluster system
led to resistance to reform on their part. NGOs were offended because they
were barely consulted during OCHA’s Humanitarian Response Review.'"* As
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aresult of an NGO initiative, Jan Egeland agreed to create a Global Humani-
tarian Platform, to be based on three equal pillars: the UN system; the NGO
system; and ICRC and the Red Cross/Red Crescent national societies.'"

In July 2007, leaders of UN agencies, INGO consortia, national NGOs,
and ICRC and the Red Cross/Red Crescent national societies came together
to endorse the principles of partnership, which were intended to form the
basis of relationships within and between the three humanitarian families."'¢
They agreed to base their partnership on the principles of equality, transpar-
ency, a results-oriented approach, responsibility, and complementarity. In
succeeding years, the principles of partnership were discussed in regional
consultations and the global meeting of the platform incorporated more
national NGOs.

The jury is still out as to whether these efforts to reform the humanitarian
system are resulting in more efficient delivery of assistance or higher stan-
dards of protection. As the review of NGO engagement with the humanitar-
ian reform process indicated, there was “no hard evidence that UN-centered
humanitarian reforms have improved the provision of humanitarian
response thus far. . . . The ultimate test for humanitarian reform will be
the extent to which it improves the lot of crisis-affected people, rather than
whether it streamlines the international humanitarian system.”!!”

Evolving Understandings of Protection and Assistance

While ICRC was established to protect certain categories of combatants and
civilians during armed conflict and UNHCR was created to protect refugees,
much of the work of other UN agencies and NGOs originally was intended
to provide material assistance to people in need. But over the course of the
last two decades, the sharp distinction between protection and assistance
has broken down as aid workers have come to see that the way that assis-
tance is provided can affect the protection of people. For example, the way
camps are laid out can affect the physical safety of inhabitants. When mate-
rial assistance is inadequate in refugee camps or urban centers, people may
turn to petty crime or prostitution. Women who are able to provide for
their families are less likely to engage in prostitution. The differences in
defining protection make it difficult to assess the results of all this protec-
tion work. When protection is defined as “all activities aimed at obtaining
full respect for the rights of the individual in accordance with the letter and
the spirit of the relevant bodies of law (i.e. human rights, humanitarian law
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and refugee law),”""® then measures of school enrollment or infant mortal-
ity can be used as indicators of protection. But when protection is seen in
terms of physical security or safety, different indicators are needed, such as
the number of attacks or sexual assaults taking place. Thus far, there has
been little systematic work to develop protection indicators for humanitar-
ian action—at least beyond the reporting of the activities undertaken by
humanitarian agencies.
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While every epoch has its humanitarian catastrophes, three crises that
occurred in the 1990s—in Somalia, Bosnia, and Rwanda—constituted a par-
ticular assault on humanitarian principles and on the UN system as a whole.!
While the world had rushed massive relief to the victims of the 1984-85 fam-
ine in Ethiopia and had reacted with horror to reports of genocide in Cam-
bodia, and while hundreds of thousands of Vietnamese had been resettled
following that country’s war, the events of the 1990s represented a turning
point in humanitarian principles and in UN engagement in protecting people
in danger. While some of the earlier crises had been larger in scale—some 1.5
million people, 20 percent of the population, were killed in the Cambodian
genocide between 1975 and 1979, for example—there was an expectation in
the post—cold war era that the international community could prevent future
bloodbaths. In Somalia, no less than four peacekeeping operations failed to
bring even a modicum of stability to the country. The war in Bosnia, where
peacekeepers were helpless to prevent the massacre of thousands at Srebenica,
demonstrated that European countries were not immune to widespread car-
nage. And peacekeepers were unable to stop the genocide in Rwanda. Televi-
sion coverage of the tragedies beamed the deaths into homes of millions of
people. Never again could the world say “If we’d only known” or “If the UN
had only been able to act.” In all three cases, the UN was present and failed
to protect people. In all three cases, humanitarian actors were compromised.
These three cases marked the end of “humanitarian innocence,” if such a
thing had ever existed. They also ushered in new reform processes at the UN,
even as they revealed the limits of humanitarian protection.

These three crises also marked the end of the dream that the post—cold
war era would usher in an era of peace and stability. When the Berlin wall

126



Global Governance 127

was breached there was a hope that the world had fundamentally changed
for the better. The UN would be able to assume a new activist role, unhin-
dered by the continual threats of a Soviet veto. Without proxy wars being
fought in support of cold war alliances and without a continual flow of
weapons from one side or another, regional conflicts could well simply dis-
appear. There was a moment, marked by the euphoria of a reunited Ger-
many, when it seemed that a new world order—a major peace dividend—
was possible.

That optimism ended in Somalia. In 1991, Somali president Major Gen-
eral Mohamed Siad Barre was overthrown, ushering in what was to become
a decades-long civil war. A new government, under the leadership of the
United Somali Congress, was formed, but it was unable to bring about an
end to the violence. Gangs of armed men terrorized the inhabitants of Moga-
dishu. Social norms and values degenerated as hospitals were attacked, chil-
dren were killed, and everything of value was stolen. Rather than ideology or
economics, the conflict seemed to be based on intra- and inter-clan rivalry.
The ICRC and a few NGOs continued to provide very limited assistance, but
they were hampered by a lack of partners and, above, all by widespread inse-
curity, making it dangerous to distribute aid. Fully laden ships turned back
from Mogadishu because they could not unload.

By early 1992, it was estimated that between one-quarter and one-third
of all Somali children under the age of five already had died.? The UN sent a
few missions to the country, but a cease-fire proved elusive. After months of
torturous negotiations, the UN and Red Cross began importing significant
amounts of food in 1992, but they had to hire small armies of mercenar-
ies to protect the relief. By mid-1992, ICRC was devoting half of its entire
worldwide emergency budget for its relief operations in Somalia.’ In April
1992, the UN Security Council agreed to establish a UN Operation in Soma-
lia (UNOSOM I) and dispatched fifty UN observers to promote a political
settlement. In August, the Security Council approved the deployment of an
additional 3,000 troops, but the widespread violence prevented them from
playing an active role. Operation Provide Relief, which lasted from Septem-
ber 1992 until February 1993, focused on improving the logistics of relief
delivery. By late 1992, 1.5 million people faced imminent starvation; almost
5 million were totally dependent on food aid. In resolution 794, the Security
Council determined that the “magnitude of the human tragedy caused by
the conflict in Somalia constituted a threat to international peace and secu-
rity.” With televised images of starving Somalis filling television screens at
the UN and over a million refugees seeking safety outside of the country, in
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December 1992 the UN Security Council accepted the U.S. offer of military
troops to establish a “secure environment for humanitarian relief opera-
tions” in Somalia. The United Task Force (UNITAF), also known as Opera-
tion Restore Hope, mobilized some 38,000 troops, led by U.S. forces. The
operation was able to restore a modicum of order, and in 1993 it was replaced
by UN troops (UNOSOM II), but in October 1993, strongman Mohammad
Farad Adid attacked the peacekeepers, killing thirty Pakistani troops. In
October 1993, eighteen U.S. troops—and 300 civilians—were killed in the
fighting, and U.S. troops withdrew. UNOSOM II remained in the country,
increasingly beleaguered and circumscribed, until 1995.*

Somalia was a shock to the international community. Humanitarians
wrestled with the ethical issues of hiring security guards—typically teenagers
with guns—to provide protection for relief operations. Such protection was
essential if relief operations were to be carried out, but paying these youth
meant that humanitarian agencies were in fact paying warlords who could
use the money to buy more weapons to prolong the war. And paying for
protection went against the grain of humanitarian organizations. Humani-
tarians were there to do good, to help the people, and there was an assump-
tion that that should be recognized and respected. Somalia also was a case
in which peacekeeping and humanitarian assistance were intertwined from
the beginning—UN peacekeepers were deployed not to keep peace between
warring factions (there was no peace agreement, in fact) but to protect deliv-
ery of humanitarian relief. As Taylor Seyboldt points out in his excellent
study, as long as the peacekeepers confined their work to providing security
for humanitarian operations, they were all right.> But when they began to
take sides, they were targeted by the armed groups, with the result that they
became ineffective and were forced to leave. The United Nations lost face,
and future U.S. support for UN peacekeeping efforts would be limited.

While there had been earlier heart-rending images of starvation in Africa—
notably in the 198485 famine in Ethiopia—the Somalia crisis demanded an
international response. But the international community could not figure
out how to respond. Humanitarian relief was urgently needed, but to pro-
vide such relief, compromises had to be made that contributed to the conflict
by providing money for weapons. Security was needed to provide assistance,
but UN troops were no longer seen as neutral. Since the early 1990s, the
carnage has continued, with occasional lulls and foreign intervention by the
Ethiopians. But by and large the international community has failed to pro-
tect or assist Somali civilians in Somalia. Somali refugees have been protected
and assisted in neighboring Kenya and some have been resettled in other
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countries, but in mid-2010, displacement and death continued in Somalia,
and the international community has been unable to stop the violence.

Then there was Bosnia, a conflict occurring in Europe. The Bosnian con-
flict was a direct result of the breakup of the former Yugoslavia. A quick
war between Slovenian and Yugoslav federal armed forces resulted in Slove-
nian national independence in 1991, but conflict continued in Croatia and
from 1992 in Bosnia. The former Yugoslavia had been an ethnically diverse
country—as one observer noted, they were “all minorities”—and battles for
political power and independence became a conflict over territory. Forcible
displacement of minorities—or ethnic cleansing—was not just incidental
to war efforts, it was the principal objective of the conflicting parties. The
conflict in Bosnia was between three groups: Serbs, Bosniaks, and Croats. In
April 1992, the UN Protection Force for Yugoslavia (UNPROFOR) was cre-
ated with a mandate “to create the conditions of peace and security required
for the negotiation of an overall settlement of the Yugoslav crisis.” With a
force of 30,000 troops, UNPROFOR was one of the largest peacekeeping
operations of its time, but it was unable to create those conditions. Its man-
date was expanded to include assisting the humanitarian airlift during the
siege of Sarajevo, escorting humanitarian relief convoys, and protecting Bos-
nian civilians in designated “safe areas.”

The displacement of large numbers of people led to fears in Europe of a
large refugee outflow and therefore to demands that people be assisted inter-
nally. Therefore UNHCR, which had occasionally worked with IDPs in other
situations, became the principal relief agency in the country. Most of those
that it served were IDPs, not refugees. Protection of humanitarian opera-
tions became the central thrust of UNPROFOR’s activities. Although the UN
established protected areas, they failed to protect civilians, most dramatically
in the case of Srebenica, where Dutch peacekeepers stood by while men were
separated from their families and taken away to be shot, in part because of the
limited mandate of UNPROFOR and the lack of NATO air support. There
were ethical issues facing humanitarians as well—did humanitarian agencies
help people escape and thus contribute to ethnic cleansing or did they stand
by and watch people be killed? In spite of many peace envoys and negotia-
tions, the Serbs ultimately were brought to the negotiating table only by three
weeks of NATO airstrikes in Operation Deliberate Force. The Dayton Peace
Agreement of 1995 brought an end to the conflict, but even now, fifteen years
later, there are still over 100,000 internally displaced people in Bosnia.®

Bosnia had a profound impact on both the United Nations and the
humanitarian community. The UN, in spite of support from its members
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and the deployment of large numbers of peacekeepers, was unable to protect
civilians. It was unable to stop ethnic cleansing or the massacre of people in
so-called safe areas.

Finally there was Rwanda. Although Hutu-Tutsi violence had a long his-
tory in Rwanda—it had driven hundreds of thousands of Tutsi refugees to
neighboring Uganda in the 1950s—the UN’s involvement was limited to
relatively small-scale peacekeeping missions. In 1993, UN Security Council
resolution 872 created the UN Assistance Mission to Rwanda (UNAMIR) to
monitor a peace agreement signed earlier that year. But the situation dete-
riorated, and after the death of President Hayarimana on April 6, 1994, hard-
line Hutu militants seized power and began a vicious national campaign of
genocide. Even as reports began to mount of hundreds of thousands of peo-
ple being slaughtered and Lieutenant General Roméo Dallaire, the UNAMIR
commander, asked for reinforcements, the UN not only refused to increase
the number of UN troops but actually reduced it. The Rwandan Patriotic
Army (RPA), organized in exile, mounted an attack on Rwanda, eventually
reaching the capital city of Kigali in July. In the following weeks, over a mil-
lion refugees, mainly Hutu, fled to neighboring Zaire and Tanzania. When
the killing had begun in April, almost all the humanitarian agencies left the
country. ICRC remained and managed to provide small-scale assistance and
to save some lives during the crisis, but its actions were woefully inadequate
to stop the carnage.

However, the humanitarian community did swing into full gear in
responding to the refugees. The refugees, concentrated around Goma, were
sick, hungry, and thirsty. Some 50,000 people died in a cholera outbreak in
just a month.” UNHCR, together with over 100 NGOs, set up camps and
began large-scale relief programs with the help of a military airlift. Perhaps
motivated by guilt at having failed to prevent the genocide, the international
community provided enormous amounts of humanitarian assistance. It was
a massive humanitarian response, but the armed groups began re-arming and
using the refugee camps to mount attacks against Rwanda. It took some time
for the humanitarian agencies to realize that rather than helping innocent
victims, much of their aid was assisting the génocidaires and enabling them to
reorganize and carry out further military attacks. The Rwandan experience
also raised questions about the meaning of impartiality in both humanitarian
and peacekeeping operations. For example, UNAMIR asked on several occa-
sions to take preemptive action that might have mitigated some of the vio-
lence, but its requests were denied because doing so would move the peace-
keepers away from impartiality into an active role in the conflict.
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Rwanda—coming as it did after Somalia and in the midst of the Bosnia
crisis—led to profound soul-searching within both the United Nations and
the humanitarian community. For the UN, the genocide was evidence of the
failure of the international community to take action to prevent mass atroci-
ties—even in a case in which there was little doubt about what was going
on. Drawing parallels between the efforts of the international community in
Somalia, Bosnia, and Rwanda, Taylor Seyboldt noted that

governments once again chose to treat the humanitarian symptoms of
a political crisis rather than address the deeper causes of the suffering.
The UN military force was severely undercut by member states that
did not want to face the costs and risks which aggressive action would
have required.?

For the international community, the genocide led directly to efforts to
improve accountability, reaffirm humanitarian principles, and strengthen
transitional justice. For example, the IFRC/NGO code of conduct, which
had been drafted before the genocide, was quickly completed and a pro-
cess, known as Sphere, was begun to incorporate a rights-based approach to
humanitarian response through development of a humanitarian charter and
minimum standards for disaster response.

The crises of the 1990s set the stage for humanitarian actors to become
more engaged in protection. If neither the UN nor powerful governments
could protect people, at least humanitarian agencies could take some actions.
At the same time, they propelled the broader international system to look
seriously at protection. This chapter looks at some of the ways that the UN
system as a whole—not just the humanitarians—has tried to deal with pro-
tection. Somalia, Bosnia, and Rwanda were humanitarian crises to be sure—
and humanitarian agencies were on the front lines in all three cases—but
they were fundamentally political failures of the international community
and particularly of the United Nations.

UN Reform

The possibilities opened up by the end of the cold war, coupled with the
UN’s failures in Somalia, Bosnia, and Rwanda, directly contributed to the
emergence of new reform efforts, beginning with peace operations, that in
turn led to an often-expressed demand for greater coherence in UN opera-
tions. UN reform efforts over the past decade show dissatisfaction with
piecemeal approaches to the world’s problems and a yearning for a coherent,
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holistic approach. Rather than having a dozen different UN agencies embark
on programs to respond to particular needs and constituencies, the UN
could increase its impact and effectiveness through a coherent, coordinated
approach. Thus proposals for integrated missions, the one-UN initiative,
the capstone doctrine on UN peacekeeping, the Peacebuilding Commis-
sion, and the doctrine of responsibility to protect emerged. All recognized
that development and humanitarian response are fundamentally linked to
peace. At the same time, efforts to increase accountability and to end impu-
nity gathered steam. The movement to bring perpetrators to justice gained
momentum in the 1990s, with international tribunals established in the for-
mer Yugoslavia and Rwanda, with domestic courts seeking to prosecute war
criminals in other countries, and eventually with the establishment of the
International Criminal Court in 2002, when the 1998 Rome Statute came
into effect.’

Each of the reform initiatives, summarized in table 5-1, was concerned,
to some degree, with increasing international protection. Rather than tak-
ing a chronological approach, this chapter begins with peacekeeping; it then
discusses some of the efforts to increase coherence and protect civilians and
concludes with the responsibility to protect doctrine. But it is important to
note that all of the efforts were mutually reinforcing. Efforts to strengthen
peacekeeping, for example, directly impacted integrated missions.

The Brahimi Report

Since its inception, peacekeeping has been central to the work, the credibil-
ity, and the legitimacy of the United Nations. In the words of one UN staff
member, “The UN can run good humanitarian or development programs,
but is judged by how well it keeps the peace.”'® The 1990s had been disas-
trous for UN peacekeeping operations. The UN’s failure to prevent the 1994
genocide in Rwanda and its failure to prevent massacres in Srebenica led to a
great deal of soul-searching. It also led major powers to turn to non-UN mil-
itary operations in the Balkans. In fact, it was bombing by NATO forces that
led the Serbs to capitulate and paved the way for the Dayton peace agreement
in 1995. Reflecting the lack of confidence in UN peacekeeping operations,
two UN-sanctioned but independently organized initiatives sought to pro-
tect delivery of humanitarian assistance in Somalia, while in Rwanda, the
French military created a safe area under the rubric of Operation Turquoise.
Although the UN peacekeeping apparatus was largely sidelined for several
years following the Rwandan genocide, by 1999 there were new possibilities
for UN action in Kosovo, East Timor, and the Democratic Republic of the
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Table 5-1. Summary of UN Reform Initiatives, 1999-2008

UN Reform Initiative (report) Date Focus

Report of the Secretary-General on the Protection 1999  Protection of civilians
of Civilians in Armed Conflict (S/2009/277)

Report of the Panel on United Nations 2000 UN peacekeeping
Peace Operations (Brahimi report)

(A/55/305-5/2000/809)

The Responsibility to Protect: Report of the 2001  Responsibility to protect
International Commission on Intervention and
State Sovereignty

We the Peoples: Civil Society, the United Nations, 2004 UN relations with non-
and Global Governance: Report of the Panel government organiza-
of Eminent Persons on United Nations—Civil tions and civil society
Society Relations (Cardoso report) (A/58/81)

A More Secure World: Our Shared Responsibility: 2004  Threats to international
Report of the Secretary-General’s High-Level peace and security
Panel on Threats, Challenges, and Change

In Larger Freedom: Towards Development, 2005 Economic and social
Security and Human Rights for All: Report of rights
the Secretary-General

Report on Integrated Missions: Practical Perspec- 2005 Unity of UN action at the
tives and Recommendations: Independent country level
Study for the Expanded UN Executive
Committee on Humanitarian Affairs (ECHA)

Core Group (Integrated missions report)

2005 World Summit Outcome Document 2005 Human Rights Council;
(A/RES/60/1) responsibility to protect
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Congo. The UN also took over the responsibilities of the Economic Commu-
nity of West African States Monitoring Group (ECOMOG) in Sierra Leone
by establishing the United Nations Mission in Sierra Leone. Yet as Willliam
Durch points out, in 1999 the elements of the UN Secretariat responsible for

peacekeeping were
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underfunded, understaffed, unprepared to run a country (and were
politically constrained from preparing to do so even if they had pos-
sessed the requisite expertise), and not up to dealing with ruthless,
diamond smuggling gangs who passed for treaty signatories, such as
Sierra Leone’s Revolutionary United Front."

It was in that context that the UN decided to undertake a review of UN
peacekeeping operations. A ten-person panel, chaired by former Algerian
foreign minister and UN envoy Lakhdar Brahimi, was established to present
a clear set of specific, concrete, and practical recommendations to improve
UN peacekeeping and security activities. Its report provided a blunt assess-
ment of the weaknesses of UN peacekeeping operations, finding problems
every step of the way: overly ambitious mandates, deployment of inade-
quately trained and equipped forces, a cumbersome bureaucracy, and little
coordination between agencies. The panel concluded that decisionmaking
was far too slow and that there was an absence of the political will needed
to make peacekeeping forces more effective. The Brahimi report, issued in
August 2000, made a total of fifty-seven recommendations on doctrine, strat-
egy, and decisionmaking; UN capacities; headquarters structure for planning
and supporting peacekeeping operations; information technologies; and the
commitment of member states. The Brahimi report stressed the need for the
political will of member states to support the UN politically, financially, and
operationally to enable it to be a credible force for peace."?

Protection of civilians figured prominently in the panel’s findings. It said,
for example, that United Nations peacekeepers—troops or police—who wit-
ness violence against civilians should be presumed to be authorized to stop
it, within their means, to support basic United Nations principles. Moreover,
it insisted that operations that had been given a broad and explicit man-
date for civilian protection be given the resources needed to carry out that
mandate.” But the report stopped short of calling for a blanket mandate to
protect civilians, noting that

there are hundreds of thousands of civilians in current United Nations
mission areas who are exposed to potential risk of violence, and United
Nations forces currently deployed could not protect more than a small
fraction of them even if directed to do so. Promising to extend such
protection establishes a very high threshold of expectation. The poten-
tially large mismatch between desired objectives and resources avail-
able to meet it raises the prospect of continuing disappointment with
United Nations follow-through in this area. If an operation is given a
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mandate to protect civilians, therefore, it also must be given the spe-
cific resources needed to carry out that mandate.'*

The recommendations of the Brahimi report were endorsed by UN Sec-
retary-General Kofi Annan and by the Security Council,"® and the secretariat
made progress in acting on many of the reccommendations.!®

The implications for humanitarian actors, however, went beyond refer-
ences to protection of civilians. Traditional humanitarian understandings of
impartiality differed from the Brahimi report’s definition of impartiality of
peace operations, which requires

adherence to the principles of the [UN] Charter: where one party to
a peace agreement clearly and incontrovertibly is violating its terms,
continued equal treatment of all parties . . . can in the best case result in
ineffectiveness and in the worst may amount to complicity with evil."””

Peacekeepers are not neutral; rather, they are deployed on the basis of
mandates agreed by Security Council members to take explicitly political
action against parties to a conflict—arresting war criminals in the Balkans,
for instance.

However, for humanitarians, impartiality means something quite differ-
ent: the delivery of assistance on the basis of need alone. As a report at the
time by the Humanitarian Policy Group (HPG) argued, “There is a risk that
too close a relationship between the peacekeeping mission and the humani-
tarian operation implicates humanitarians in political action.”'® While the
HPG report drew connections between threats to humanitarians as a result
of too close an alignment with peacekeepers, the Brahimi report suggested
that humanitarian action could support peacekeeping missions. It recom-
mended combining quick-impact projects and disarmament, demobiliza-
tion, and reintegration programs into complex peace operations. Both types
of activities were largely implemented in the years following the report.
But quick-impact projects—intended to demonstrate the benefits of UN
peacekeeping to local populations—brought peacekeeping into the terri-
tory of humanitarian assistance and began to raise questions about whether
humanitarian principles would take second place to political considerations
in deploying and managing peacekeeping missions.

One of the recommendations in the Brahimi report was that integrated
mission task forces (IMTFs) should be the standard vehicle for mission-
specific planning and support. The idea was that various UN agencies and
departments should work together in planning peacekeeping operations
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before deployment—a theme that was picked up in different contexts by a
number of other reform initiatives and one that raised even more questions
about the space for humanitarian actors.

The Brahimi report thus led to changes in peacekeeping operations,
with more emphasis on protection of civilians; made the initial case for an
integrated approach to UN operations, in which humanitarian assistance is
viewed as part of the overall UN peacekeeping and political approach to a
given situation; and emphasized the central role of political will in determin-
ing UN operations in the field.

Integrated Missions

The idea for integrated missions first appeared on the UN reform agenda
in the 1997 Programme for Reform report of the secretary-general,'* which
called for more integrated and effective UN action both at headquarters and
at the country level. Secretary-General Kofi Annan declared that systemwide
integration would be one of his key objectives, particularly with respect to
peacekeeping activities, to ensure “that humanitarian strategies as well as
longer-term development aims are fully integrated into the overall peace-
keeping effort.”®® The drive for integration, which, as mentioned, was given
greater impetus by the Brahimi report in 2000, grew out of the conviction
that the failures of the 1990s were at least partially the result of independent
operations by different UN entities. If the UN could act more coherently, the
argument went, at least in highly complex situations, it would have a better
chance of success.

Efforts to increase integration began with increasing the authority and
responsibilities of the special representative of the secretary-general (SRSG)
and “multi-hatting” deputy special representatives of the secretary-general
(DSRSGs), making them the nominal heads of UN country teams and
humanitarian coordinators (and in some cases, resident representatives of
the UN Development Program).?! The SRSG, the senior UN representa-
tive in a country, reports to the secretary-general through the under sec-
retary-general for peacekeeping operations. Up to that point, the humani-
tarian coordinator had remained outside peacekeeping mission structures,
and there was concern that integration would mean the subordination of
humanitarian activities to political pressures. In his 2006 Note of Guidance on
Integrated Missions, the UN secretary-general tried to address that concern
by noting that the SRSG will uphold humanitarian principles in the imple-
mentation of the mission’s mandate.?
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An independent study, Report on Integrated Missions: Practical Perspectives
and Recommendations, was prepared for the UN Expanded Executive Com-
mittee on Humanitarian Affairs (ECHA) Core Group.” The report defines
an integrated mission as “an instrument with which the UN seeks to help
countries in the transition from war to lasting peace, or address a similarly
complex situation that requires a system-wide UN response, through sub-
suming various actors and approaches within an overall political-strategic
crisis management framework.” According to the report, an integrated mis-
sion should entail a clearly defined purpose for UN engagement, a structure
to ensure integrated action and communication, and “a process whereby the
wider United Nations system is mobilised and collaborates [in support of]
the integrated mission.”*

The report went on to explain that UN integrated missions incorporate
three separate undertakings, each of which includes different actors, priori-
ties, and objectives: first is to restore stability, law, and order; second is to
protect civilians, and third is to establish a foundation for long-term recov-
ery, development, and democratic governance.”® While peacekeepers see
integrated missions in terms of supporting peace agreements, development
actors look at the situation from a longer-term perspective, and humanitar-
ian actors try to provide assistance on the basis of humanitarian principles
of impartiality and neutrality—principles not easily reconciled with broader
political objectives.?

The role of the Office for the Coordination of Humanitarian Affairs
(OCHA) in integrated missions is ambiguous. OCHA, with its remit of
coordinating humanitarian activities in a particular country, reports to the
emergency relief coordinator (ERC), although sometimes the OCHA coun-
try director is also expected to report to the SRSG. The independent report
suggests that OCHA should be staffed by representatives of UN agencies but
should not be part of the overall mission structure. There also are tensions
between the objectives of human rights officers and the overall objectives
of the mission, although the report recommended that human rights advis-
ers should report directly to the SRSG, a position upheld in the secretary-
general’s guidance note of 2006.”” Negotiating humanitarian access also calls
into question the nature of integrated missions. While humanitarian orga-
nizations may need to negotiate with nonstate actors to get humanitarian
relief in, the fact that they are “asking for favors” can impact larger peace
negotiations.” These issues, and particularly the role of OCHA in countries
with integrated missions, came to the fore in 2008 in Afghanistan, where
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humanitarian actors called for an independent OCHA outside the UN Assis-
tance Mission in Afghanistan (UNAMA) structure, arguing that OCHA was
best placed to carry out the humanitarian diplomacy needed to ensure access
for humanitarian work. An independent OCHA office eventually was estab-
lished—although the deterioration of the security situation in the country
resulted in decreased access by humanitarian agencies.

Humanitarians’ nervousness at the prospect of integrated missions
stemmed from experiences in which political and military considerations
had taken precedence over the needs of humanitarian agencies. For example,
in Somalia in 1992, the SRSG was reported to have told the World Food Pro-
gram that food to feed almost 250,000 IDPs could not be offloaded “in order
to teach their leaders (the warlords) a lesson.”” In Liberia in the early 1990s,
Economic Community of West African States Monitoring Group bombard-
ments during Operation Octopus hindered humanitarian work, thereby
increasing the need for aid and putting humanitarians themselves at risk.* In
addition, the decision to allow ECOMOG to halt cross-border aid from Cote
d’Ivoire proved deleterious to humanitarian work because it caused a split
between the UN, which supported the decision on political grounds, and the
NGOs, which opposed it.*! And in 2004, after fourteen years of civil war in
Liberia, the SRSG had encouraged IDPs and refugees to return to ill-prepared
home areas so that they could vote in mission-supported elections.*

The secretary-general’s 2006 Note of Guidance on Integrated Missions
attempted to bring some clarity to the integration agenda. The note reaffirms
integration as “the guiding principle for the design and implementation of
complex UN operations in post-conflict situations” and puts forth two basic
criteria for integrated missions: they must be based on a strategic plan and
they must contain a “shared understanding” of priorities, programmatic
interventions, and basic sequencing.”

The reaction of humanitarian actors to integrated missions was largely
negative. There was a widespread view throughout the community that
humanitarian principles of neutrality and impartiality would be irrevocably
undermined by integrated missions and that humanitarian principles would
be sacrificed to political expediency. But their concerns lost out to the desire
for more coherence in UN operations. In fact, humanitarian organizations
found ways of maintaining a high degree of autonomy within integrated
structures and in some cases came to find some advantages to the missions.
Harmer, for example, notes that some UN agencies, such as UNICEF and
UNHCR, and aid organizations, such as Oxfam, “have recognized that inte-
gration can provide an opportunity to influence the course of political and
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military strategies so that they take account of humanitarian principles and
are not detrimental to humanitarian outcomes.”**

The ICRC perspective on integrated missions notes the risk for humani-
tarian action in its integration into “a political and military strategy to defeat
the enemy. In other words, [in] the subordination of humanitarian activities
to political goals, using aid as a tool for local or foreign policy.”* Integration
risks the security of humanitarian staff and engenders skepticism about the
accountability of humanitarian actors. However, ICRC went on to accept
that the integrated approach is here to stay and made some suggestions for
recognizing the particular complementarities of specific actors and for devel-
oping coordination structures that serve the needs of all actors.

Our Shared Responsibility

The High-Level Panel on Threats, Challenges, and Change (HLP), chaired by
former Thai prime minister Anand Panyarachun, was established to exam-
ine the institutional weaknesses in the current UN responses to international
peace and security threats. The goal of the panel was to assess what policies
and institutions need to be strengthened to enable the UN to provide collec-
tive security in the twenty-first century.*® The panel reviewed a wide range of
threats to collective security, such as economic and social threats, including
poverty, infectious disease, and environmental degradation; interstate con-
flict; internal conflict, including civil war, genocide, and other large-scale
atrocities; nuclear, radiological, chemical, and biological weapons; terror-
ism; and transnational organized crime.”

The HLP came up with over 100 recommendations, ranging from recom-
mendations to reform the Security Council, establish a Peacebuilding Com-
mission, and restore the credibility and effectiveness of the Commission on
Human Rights to more traditional recommendations on nuclear prolifera-
tion and the role of peacekeepers. Notably, the panel made major contribu-
tions to the developing concept of the responsibility to protect.

The recommendations were intended to strengthen the international
community’s ability to protect populations at risk—whether to prevent the
recurrence of future conflicts through sustained attention to peacebuild-
ing or to increase the ability of the Security Council to respond to security
threats emanating from complex emergencies. As part and parcel of protect-
ing civilians, the panel urged full respect for the Geneva Conventions and
other treaties related to protection of civilians, the Rome Statute, and the
1951 Convention Relating to the Status of Refugees. The panel also called on
all actors to follow the secretary-general’s ten-point platform for protecting
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civilians in armed conflict, with particular emphasis on improving access to
affected communities by humanitarian actors.

The panel noted the lack of capacity and will of the Security Council to
respond to “particularly egregious violations” such as the militarization
of refugee camps and called on the council to fully implement resolution
1265 (1999) on the protection of civilians. The panel also placed emphasis
on protecting women from “sexual violence as a weapon of conflict” and
the related need for peacekeeping operations (PKOs) to have explicit man-
dates and adequate resources to address that issue. Noting Security Council
resolution 1325 (2000) on women, peace, and security, the panel called on
the Security Council, UN agencies, and member states to fully implement
the recommendations in the resolution’s associated Independent Experts’
Assessment. As humanitarian activities to protect civilians depend on fund-
ing, the panel also called on donors to “fully and equitably” fund protection
and assistance programs.*®

The report of the High-Level Panel served to identify the future reform
agenda of the United Nations, and many of the measures identified—from
reforming the UN’s Human Rights Commission to establishing a Peace-
building Commission—were implemented in the years that followed.

Delivering as One

The Secretary-General’s High-Level Panel on United Nations System-wide
Coherence in the areas of Development, Humanitarian Assistance, and the
Environment was intended to improve coherence within the UN structure
at the country, regional, and headquarters levels. The assumption was that
if the UN were more unified, it would be better equipped to work with and
meet the needs of countries working toward their Millennium Development
Goals and other agreed-on development goals.”® The resulting reform—
labeled “Delivering as One United Nations (DAO)” or “One UN”—called
for one UN office at the country level, with one leader (a resident coordina-
tor), one program, and one budget. The panel designated the United Nations
Development Program (UNDP) as the lead agency, with responsibility for
coordinating all UN-related development activity at the country level, and
called for five pilot “one country programs” to be established by 2007. The
panel also called for consolidating the three existing gender institutions—
the Office of the Special Advisor on Gender Issues and the Advancement of
Women, Division for the Advancement of Women, and UN Development
Fund for Women (UNIFEM)—into a single gender-equality and women’s
empowerment program. Finally, the panel called for designating the UN
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High Commissioner for Human Rights (UNHCHR) as the lead on protec-
tion efforts, working in coordination with and through governments, rele-
vant institutions, civil society, and individuals. An external evaluation of the
Delivering as One initiative began in late 2010 and is scheduled for comple-
tion in 2011.%

In 2006, eight countries—Albania, Cape Verde, Mozambique, Pakistan,
Rwanda, Tanzania, Uruguay, and Viet Nam—volunteered to serve as pilot
countries for the one country programs. In accordance with UN General
Assembly resolution 62/208, an independent evaluation was conducted in
each country to assess the relevance, effectiveness, efficiency, and sustainabil-
ity of the Delivering as One programs. In June 2009, two years after imple-
mentation of the programs, the coordination officers in the eight countries
published a joint report examining the lessons learned with respect to chal-
lenges in programming, budgeting, governance, operations, procurement,
communication, and other areas. The authors recommended that their
report be used in conjunction with guidance notes on developing “one pro-
gram” for implementing the Delivering as One initiative in other countries.

As of March 2010, country-led evaluations were ongoing in seven of the
eight pilot countries, which have been meeting to exchange lessons learned;
they met in Kigali in October 2009 and again in Hanoi in June 2010.*' At the
Kigali meeting, the eight pilot countries “were unequivocal in their agree-
ment that ‘there is no going back.””*? In her assessment of the pilot proj-
ects in June 2010, Helen Clark, chair of the UN Development Group, noted
that the success of the initiative was due in large measure to the fact that
it had engaged the national governments in question and that as a result,
the UN country offices had become more responsive to and aligned with
national development priorities and processes. The one-budget framework
had helped the UN to sharpen its strategic focus and respond more flexibly
to national development needs. Clark noted that the “one Leader is central to
the success of this reform, particularly the enhanced role of the UN Resident
Co-ordinator and a strengthened UN Country team,” and that efficiency
gains were made from the pooling of common services.*

Peacebuilding Commission

The High-Level Panel on Threats, Challenges, and Change called for the cre-
ation of a Peacebuilding Commission (PBC) as a way to prevent the recur-
rence of conflict after a peace agreement is in place, which occurs in more
than half of all conflicts within five years of an agreement.* Momentum built
with the release of Secretary-General Kofi Annan’s report, In Larger Freedom,



142 Global Governance

which noted a “gaping hole” in the UN’s efforts to assist countries recovering
from conflict.

The establishment of the Peacebuilding Commission turned out to be a
hot political issue on several levels. In particular, there was political opposi-
tion to giving the commission an early-warning function. While the high-
level panel wanted the commission to report to the Security Council, there
was opposition to that proposal in the General Assembly; a compromise
therefore was agreed on, in which the commission is subsidiary to both the
General Assembly and the Security Council and an advisory body to the Eco-
nomic and Social Council (ECOSOC).* Interestingly, while Western states
tend to see peacebuilding as a political and security issue associated with the
Security Council, governments of developing countries tend to see peace-
building in terms of economic and social issues and thus more closely tied to
ECOSOC and the General Assembly. The PBC was established in 2005, and,
after considerable negotiation, representatives of four groups—including
the Security Council, ECOSOC, financial contributors to UN peacekeeping
operations, and troop-contributing countries—took their seats along with
representatives elected by the General Assembly.

The Peacebuilding Commission’s mandate is to marshal resources for,
advise on, support, and coordinate the development of integrated strategies
for postconflict peacebuilding and recovery. With members from the major
UN charter bodies (Security Council, General Assembly, and ECOSOC),
the Peacebuilding Commission reflects a broad and representative UN con-
stituency, and the inclusion of all major actors with a stake in the success of
peacebuilding gives the commission significant legitimacy. Despite its lack
of direct operational capacity, the commission is tasked with making recom-
mendations and providing information to improve the coordination of all
relevant actors within and outside the UN. Shortly after it began its work, the
Peacebuilding Commission also faced criticism: for having a limited country
focus, for being led by the agenda of national authorities, and for having
quickly become politicized.*

Justice and Accountability

One of the major advances in human rights in recent decades has been the
movement to end the impunity of those responsible for committing mass
atrocities against civilians and to develop institutions and procedures to
ensure that they are held accountable. The first international criminal tribu-
nals, the Nuremberg and Tokyo Tribunals (1945 and 1946, respectively), were
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a watershed in international criminal justice, as they held individuals, not
states, accountable for crimes against peace, war crimes, and crimes against
humanity committed during the Second World War. Until the early 1990s,
accountability was solely the responsibility of national legal institutions and
extradition was a central tool in its enforcement. After the close of the Nurem-
berg trials, some other Nazi leaders were located and extradited for trial,
including Rudolph Hoess, commandant of Auschwitz, who was tried and
executed in Poland in 1947, and the “architect of the Holocaust,” Lieutenant
Colonel Adolph Eichmann, who was tried and executed in Jerusalem in 1962.

Three models of international criminal justice have emerged since the
1990s: ad hoc tribunals establish by the Security Council (International
Criminal Tribunals for the former Yugoslavia and for Rwanda); hybrid
courts, such as the Special Panels for Serious Crimes in East Timor and the
Special Court for Sierra Leone; and a permanent treaty-based jurisdiction
(International Criminal Court). Other attempts to implement transitional
justice have been the result of actions by postconflict governments, such as
the establishment of the Truth and Reconciliation Commission of South
Africa. And increasingly, development and humanitarian actors are address-
ing justice issues through work to establish the rule of law in societies emerg-
ing from conflict.

Transitional justice refers to a set of measures that can be implemented
to redress the legacies of massive human rights abuses that occur during
armed conflict and under authoritarian regimes. They include, for example,
criminal prosecution, reparation programs, truth commissions, and justice-
sensitive security sector reform—measures that seek to ensure recognition
for victims, to foster civil trust, and to promote possibilities for peace, recon-
ciliation, and democracy.*

In May 1993, the first of the ad hoc tribunals was established to address
crimes in the former Yugoslavia. It was given jurisdiction over genocide,
crimes against humanity, and war crimes. Eighteen months later, the Rwanda
tribunal was created with essentially the same mandate, although there were
more charges of genocide than in the former Yugoslavia. The Rome Dip-
lomatic Conference of June-July 1998 went much further, establishing the
International Criminal Court (ICC). The ICC’s jurisdiction is limited to
genocide, crimes against humanity, and war crimes committed after June 30,
2002, if they are not investigated or prosecuted at the national level. A case can
be initiated in three ways: a state party or the Security Council acting under
chapter VII can refer a situation to the court; the prosecutor may initiate an
investigation; and the Security Council can refer a case—and also can ask
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for a deferral period of twelve months. Eight cases involving four countries
have been brought before the court since it was established. The prosecutor
has initiated an investigation following three referrals from state parties to
the Rome Statute—Uganda, the Democratic Republic of the Congo, and the
Central African Republic. The prosecutor also opened an investigation when
the UN Security Council referred the situation in Darfur, Sudan—a nonstate
party. In addition, an investigation into the situation in Kenya was autho-
rized in March 2010 following the November 2009 decision of the presidency
of the ICC to assign the situation in Kenya, a state party, to the court.*

The international community turned to UN-national (“hybrid”) tribunals
for so-called “justice on the cheap” to prosecute mass atrocities after becom-
ing disillusioned with the exorbitant costs involved in the ad hoc tribunals
for Yugoslavia (ICTY) and Rwanda (ICTR), which by 2000 represented over
10 percent of the UN’s regular budget. “ICTY and ICTR grew into sprawling
institutions, employing thousands, requiring budgets of over $100 million
and threatening to operate for 15 years.”* Since 1998, several hybrid UN-
national tribunals have been created, including the Special Court for Sierra
Leone (SCSL), the Special Panels for Serious Crimes (SPSC) in East Timor,
and the Extraordinary Chambers in the Courts of Cambodia.” For its part,
the SPSC was unable to mete out justice to high-level officials with command
responsibility. By the time the United Nations closed the SPSC in 2005—
before investigations could be concluded to bring more charges forward—
the SPSC had tried 101 of the 440 defendants charged with the most serious
crimes; eighty-seven were tried to a verdict, thirteen had their cases with-
drawn or dismissed, and one was found mentally incompetent to stand trial.

Due to lack of cooperation by Indonesian authorities, most of those tried
were low-level perpetrators. The majority of the 339 remaining defendants
were located outside the country, and the court, which could not conduct
trials in absentia, lacked an extradition agreement with Indonesia.” In addi-
tion, lack of funding and resources constrained the court considerably. Lack
of political will also was reflected in the refusal of East Timorese authori-
ties to forward the arrest warrant for former General Wiranto, the com-
mander of Indonesian troops in East Timor in 1999, to INTERPOL, likely
because East Timor did not want to tarnish its relations with Indonesia. Jus-
tice efforts were further mired when the even the UN distanced itself from
the indictment of Wiranto, insisting that East Timor and not the UN had
indicted him because the Serious Crimes Unit (which had in fact received
backing from the UN) was part of the Timorese Office of Public Prosecu-
tion, not part of the UN.>



Global Governance 145

Trials in the Special Court for Sierra Leone, which combines international
and domestic law, opened in 1994. By February 2009, convictions of eight
pro-government and rebel leaders had been obtained by the court for war
crimes and crimes against humanity, including the first-ever convictions for
“forced marriage” and conscription of child soldiers by three former leaders
of the Revolutionary United Front (RUF), known to be one of the most bru-
tal rebel movements.*® Former Liberian president and warlord Charles Tay-
lor, accused of fueling the bloody civil war in Sierra Leone, was arrested and
transferred to the SCSL in 2006. That action was of great symbolic impor-
tance, but the UN decided in 2007 to transfer his trial to the Hague to avoid
instability in the region. His trial resumed in June 2007, and a trial judgment
is due in mid-2011, with an appeal to be resolved by early 2012.>*

Unlike the international criminal tribunals for Yugoslavia and Rwanda,
the International Criminal Court was not established through a Security
Council resolution; hence, the statute binds only those that are party to
it, not every member state. In fact, to date, only two permanent Security
Council members have ratified the statute: France and the United Kingdom.
Russia has signed and indicated that it will eventually become party to the
agreement, while China has neither signed nor ratified the treaty. The United
States is in the strange position of having signed and then retracted its sig-
nature. State parties are obligated to cooperate fully with the ICC, but the
statute lacks any mechanism to respond to noncooperation.

The relationship between justice, peace, and humanitarian assistance is
complex. At the most basic level, by holding individuals accountable for
atrocities committed during war, justice initiatives seek to prevent atrocities
from occurring in the first place. If warlords know that they will face trial
and imprisonment, the argument goes, they will be less likely to commit
atrocities. Some, however, have pointed to the fact that in such situations,
warlords may be more likely to kill their victims than leave them wounded
or displaced in order to prevent evidence from being used against them in a
future trial. Negotiations over amnesties have assumed greater importance
in light of the emergence of prosecutions for war crimes. In some cases, the
issuing of indictments by the ICC has affected the peace process. Such was
the case in Uganda, where two years of peace talks collapsed after the ICC
issued arrest warrants for rebel leader Joseph Kony and four of his top com-
manders. Kony refused to sign the final peace agreement in Juba, Sudan,
conditioning his signature on the dropping of the warrants by the ICC.

For humanitarian organizations, the relationship is similarly complex.
On the most basic level, humanitarian organizations depend on government
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permission to carry out their operations, and they constantly struggle with
how to deal with human rights abuses. The most striking example was the
action of the Omar al-Bashir government of Sudan to expel sixteen organi-
zations (thirteen international and three national) in March 2009, accus-
ing them of collaborating with the ICC by providing evidence leading to
indictments against the Sudanese head of state. The fear of being suspected
of collaborating with international justice mechanisms has led most opera-
tional humanitarian agencies to maintain a careful distance from them, even
though it is undoubtedly the case that many staff of humanitarian organiza-
tions would personally like to see perpetrators of atrocities brought to justice.

But increasingly humanitarian actors also are engaging with broader jus-
tice issues, even in the early days of an emergency. A recent policy paper
states that “[c]rimes and abuses, such as theft, rape and domestic violence,
are widespread in camps and other settings . . . they cannot wait for long-
term justice sector reform.”*® Access to justice is seen as part of the reestab-
lishment of the rule of law, which, in turn, is central to efforts to recover after
war. UNDP has defined access to justice as “the ability of people to seek and
obtain a remedy through formal or informal institutions of justice, and in
conformity with human rights standards.” Although humanitarian actors
have long worked to provide legal assistance to refugees, asylum seekers, and
others affected by conflict—for example, through the Norwegian Refugee
Council’s information, counseling, and legal assistance (ICLA) initiatives—
increasing their engagement with justice issues can change their relationship
with the governments of the countries in which they operate.

Protection of Civilians and the Responsibility to Protect Doctrine

Efforts at UN reform have increased the possibilities for effective and coher-
ent UN engagement in a range of conflict situations. We turn now to discus-
sion of two issues—protection of civilians and the responsibility to protect
doctrine—that emerged within a few years of each other to try to delineate
the international community’s responsibility to victims of conflict. The 2008
Capstone Doctrine on peacekeeping missions emphasized the importance of
protection of civilians as a concept and linked its effective implementation
to the robust use of force.*®

Protection of Civilians

Since the subject entered UN discourse in 1999, protection of civilians has
become central to debates within the Security Council and has become a
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new mandate of peacekeeping operations. Much of the conceptual work on
protection of civilians, which is intended to be a UN-wide endeavor, has
been carried out by the Office for the Coordination of Humanitarian Affairs.
Governments and nongovernmental organizations also have developed poli-
cies and programs on protection of civilians. Discussion of protection also
has served as an entrée to discussions of humanitarian issues, particularly
access and security.

In addition to the reform efforts already mentioned, a number of land-
mark UN reports set the stage for the development of the concept of protec-
tion of civilians within the United Nations, including the 1996 Graga Machel
report on the impact of conflict on children; the Department of Peacekeep-
ing Operations’ “Comprehensive Report on Lessons Learned from the UN
Operation in Somalia (UNOSOM), 1992—-1995”; the 1999 secretary-general’s
report on the fall of Srebrenica; and the 1999 report of the independent
inquiry commission on the Rwandan genocide (Carlsson report).”

Rather than assigning blame for the failures in Somalia, Bosnia, and
Rwanda to a particular UN department, these reports concluded that the
international system itself was responsible. For example, the Carlsson
report argued that the failure to halt the Rwandan genocide went beyond
UNAMIR—that it was a failure of the UN system as a whole. The fall of
Srebenica revealed the overall inadequacy and lack of political will of the
international community vis-a-vis civilian protection in Bosnia.

Two reports by UN Secretary-General Kofi Annan in 1998 moved the
concept of civilian protection to center stage. In his report on Africa, Annan
identified protecting civilians in situations of conflict as a “humanitarian
imperative.”® That was followed in January 1999 by a briefing on humani-
tarian activities of the Security Council by the under secretary-general for
humanitarian affairs, Sergio Vieira de Mello, in which protection of civilians
was a major theme® and a month later by the council’s adoption of presi-
dential statement 1999/6, which expressed “willingness to respond, in accor-
dance with the Charter of the United Nations, to situations in which civilians,
as such, have been targeted or humanitarian assistance to civilians has been
deliberately obstructed.” That statement, which asked the secretary-general
to provide recommendations for the council’s future work in protecting
civilians, led to a landmark report by the secretary-general on September
8, 1999, in which he provided some forty recommendations. The Security
Council took up many of the recommendations in two resolutions, reso-
lution 1265 (1999) and resolution 1296 (2000), which stressed the need to
ensure compliance with international humanitarian law; address impunity;
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improve access for and safety of humanitarian personnel; and tackle the
problem of conventional armaments. But the council shied away from some
of the secretary-general’s more demanding recommendations, notably those
to establish council working groups on volatile situations and to develop
standby arrangements to ensure that UN peacekeeping troops would be
available in the event that they were needed to protect civilians.®* Resolu-
tion 1296 emphasized the need to proceed on a case-by-case basis, taking
into account particular circumstances, indicating a cautious approach that
limited the council’s thematic and norm-setting role in civilian protection.*

In March 2001, the secretary-general presented his second report on
protection of civilians, noting that only a few of his recommendations had
been taken up and suggesting additional recommendations, notably those to
engage with armed parties to ensure safe access for humanitarian workers,
to support the development of clear criteria for separating armed elements
from displaced populations, and to investigate links between illicit trade in
natural resources and the conduct of war. There was strong support for three
of the suggested initiatives: compiling the provisions in resolutions 1265 and
1296 into a roadmap indicating the responsibilities of various UN organs;
creating an aide-mémoire to assist the council in its consideration of coun-
try-specific situations, particularly peacekeeping mandates; and improving
coordination between the UN’s Department of Peacekeeping Operations
(DPKO) and OCHA.

On March 15, 2002, the Security Council adopted the aide-mémoire,
which was presented to the council in the secretary-general’s third report
on protection in November 2002, but there was no formal council reaction.
Momentum on protection of civilians seemed to be slowing down—perhaps
a victim of the September 11 attacks, increasing concern with terrorism,
and the fallout from the U.S.-led invasion of Iraq. In 2003, emergency relief
coordinator Jan Egeland proposed ten action points drawn from the road-
map, ranging from the special needs of displaced persons to impunity to
humanitarian access.* Egeland’s list of recommendations was an ambitious
call to action, but the council agreed, in presidential statement 2003/27, only
to update the aide-mémoire and to note “with interest” the issues requiring
action suggested by Egeland, which included safety of humanitarian person-
nel; humanitarian access; particular needs of internally displaced persons,
children, and women; shortcomings in the approach to disarmament, demo-
bilization, reintegration, and rehabilitation; the proliferation of small arms
and light weapons; impunity; measures to promote the responsibility of
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armed groups and nonstate actors; and the needs of vulnerable populations
in “forgotten emergencies.”®

In 2005, pressure built as a result of the deteriorating humanitarian situ-
ations in Sudan, Colombia, Democratic Republic of the Congo (DRC), Iraq,
Somalia, and Northern Uganda, leading to another resolution on protection
of civilians, resolution 1674. At the same time that the Security Council was
increasingly using the term “protection of civilians,” it also used thematic
approaches to recognize the need to protect specific groups, particularly
women and children. Resolution 1325 (2000) on women, peace, and security
represented the first time that women were linked to the peace and security
agenda; more recently, resolution 1920 (2008) on women, peace, and secu-
rity, focuses particularly on sexual and gender-based violence. While there
have been many resolutions on children in armed conflict, resolution 1612
(2005) created a monitoring and reporting mechanism (MRM) to moni-
tor six specific types of abuse of children and established a council working
group to issue conclusions and recommendations.*

Since 2004, more than half of the council’s meetings have focused on
country situations in which protection of civilians has been a major con-
cern. In assessing Security Council engagement with protection of civilians,
a security council report found that the council had become more active
in speaking out when civilians were threatened and there had been better
and more reporting on specific country situations, such as those in DRC,
Uganda, and Kenya, but that the council had been hesitant to discuss issues
arising in places where major powers were involved, such as Iraq, Afghani-
stan, and Georgia. The report noted the absence of political will to engage
on issues such as Somalia and Timor-Leste and stated that while the council
had become much more active in calling for improved physical security in
the field for civilians and humanitarian actors and in including protection of
civilians in the mandates of UN peacekeeping operations, implementation
continued to be marked by practical difficulties and inconsistent interpreta-
tions of protection mandates.®”’

In addition, the report noted, there were inconsistencies in the way that
the secretary-general reported on protection of civilians, and the council
had been less effective at prevention, tending not to engage until a full-scale
conflict emerged. In fact, since Macedonia in the early 1990s, the Security
Council had not authorized preventive deployments. The council sometimes
had been divided on protection issues, and there were always problems with
implementation—for example, arms embargoes in Somalia and Darfur were
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consistently violated and UNAMID in Darfur suffered from a serious lack of
resources. And in a number of other crises, such as those in Colombia and
Sri Lanka, the council had not become involved in protection issues, except
with regard to the impact of the crisis on children.®®

In 2009, ten years after the concept of protection of civilians appeared
on the UN scene, the Security Council held two open debates on protection
of civilians, updated the aide-mémoire on protection of civilians, adopted
a new resolution, and decided to create a new tool—an informal council
expert group on protection. The new expert group, convened by the United
Kingdom, meets in connection with mandate renewals for UN missions that
have an existing protection dimension. Also in January 2009, the Security
Council held a private meeting on respect for international humanitarian
law, addressing this key element of protection of civilians for the first time.®

In November 2009, the Security Council unanimously adopted a new res-
olution on protection of civilians (resolution 1894). The council recognized
the need to consider protection early in the formulation of peacekeeping
mandates and to provide comprehensive guidance on carrying out protec-
tion mandates. Many speakers in the general debate called for bolstering
the protection of civilians in the mandates of UN peacekeeping operations,
although the representative of China and others stressed that protection
mandates should be decided on a case-by-case basis and the Russian rep-
resentative stressed that it is the responsibility of states to protect civilians.
Like other resolutions, this one calls for increased respect for international
humanitarian law, condemns attacks on civilians, notes that deliberate tar-
geting of civilians may constitute a threat to international peace and secu-
rity, affirms its strong opposition to impunity, stresses the importance of
humanitarian access to civilians affected by armed conflict, and “stresses
the importance for all, within the framework of humanitarian assistance, of
upholding and respecting the humanitarian principles of humanity, neutral-
ity, impartiality and independence.” The resolution further reaffirms the
practice of including protection of civilians in mandates of peacekeeping
operations, asks the secretary-general to develop an operational concept for
the protection of civilians, and expresses its desire for indicators of progress
regarding the protection of civilians to develop benchmarks for peacekeep-
ing mandates. Finally, the resolution asked the secretary-general to report
again on the protection of civilians in armed conflict by November 2010.
On November 22, 2010, the Security Council received a new report by the
secretary-general and adopted a statement expressing deep regret at continu-
ing civilian casualties and demanding that all parties respect international
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humanitarian law protecting civilians. The council also adopted an updated
aide-mémoire on protection of civilians and urged that it be used on a more
consistent basis.”

The increasing politicization of Security Council engagement with pro-
tection of civilians is evident, paralleling discussions of the responsibility
to protect concept. Governments that are involved in a conflict and their
allies “have been increasingly resistant to Council involvement in protection
activities, perhaps feeling that this will limit their options.””* The Security
Council’s report on engagement of the council with protection of civilians
suggests that a major problem for council engagement lies in council dynam-
ics: the council has demonstrated a persistent inability to act effectively in
some of the worst situations for civilians because of the tension between the
political interests of its members and their protection commitments.”> Some
countries support the council’s involvement in protection; others (China,
Russia, and the Non-Aligned Movement [NAM]) emphasize that protec-
tion responsibilities are first and foremost the responsibility of national
governments and that international involvement, including council action,
must respect territorial integrity. They take a similar position on the role
of national authorities in ensuring accountability and justice. Another key
dynamic within the Security Council is the tension between protection of
civilians and efforts by some countries to give priority to counterterrorism
measures even when they may result in civilian casualties.”

While the Security Council has been active for the past decade in hear-
ing reports and discussing protection of civilians, its major efforts have been
directed at incorporating protection of civilians into mandates for peace-
keeping operations. In the November 2009 Security Council debate, Ann
Taylor, the U.K. minister for international defense and security, said that
“protecting civilians is an important measure of the credibility of peace-
keeping operations [that] goes to the very heart of what people admire and
respect about the United Nations in action.””

ProTECTION OF CIVILIANS AND PEACEKEEPING OPERATIONS

As of August 2009, there were fifteen peacekeeping operations with a
total of 83,000 uniformed personnel, almost 12,000 police, and 23,000 civil-
ian staff.” Only one of the peacekeeping missions established since 1999
(Ethiopia-Eritrea) does not have a protection-related element in its mandate.
Even for those in which the United Nations does not have the lead in terms
of military capability, such as Kosovo, Timor-Leste, and Chad/Central African
Republic, the Security Council authorized multinational deployments with
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protection mandates. Paralleling the council’s discussions on protection of
civilians in 1999, the mandates given to peacekeeping forces in Sierra Leone
(UNAMSIL) and Timor-Leste (INTERFET and UNTAET) were the first to
include a provision allowing the use of force, if necessary, to protect civilians.
That began the trend in which UN peacekeeping operations were asked to
protect civilians.”

In resolution 1270 of October 1999 on Sierra Leone, the council, operat-
ing under chapter VII, decided that in discharging its mandate, UNAMSIL
“may take the necessary action to ensure the security and freedom of move-
ment of its personnel and, within its capabilities and areas of deployment, to
afford protection to civilians under imminent threat of physical violence.””
But although the mission’s protection mandate increased expectations
among the civilian population, UNAMSIL’s lack of resources and the safety
concerns of some troop contributors meant that it was unable to fulfill its
mandate. In mid-2000 the rebel Revolutionary United Front carried out a
major offensive in which it kidnapped 500 UNAMSIL troops. That was a
huge humiliation for the UN forces and resulted in a loss of credibility for
the peacekeeping operation.” Protection of civilians within the mandates of
PKOs did not get off to a strong start.

Nonetheless, protection of civilians has become central to mandates of
UN peacekeeping operations although there is a lack of consensus or under-
standing on what kinds of activities fall under protection of civilians.” Vic-
toria Holt argues that while military actors have worked with other agencies
in the field, they “do not share a joint understanding of what civilian protec-
tion means, or what it requires.” The concepts developed by humanitarian
and human rights actors on protection simply do not align with the way that
peacekeepers see their mission.*® And Holt argues that protection is usually
one task among others within a mission with broader goals. Neither national
militaries nor regional bodies, such as the African Union (AU) and NATO,
have developed doctrines addressing civilian protection as an active concept.

In addition to mandates to protect civilians, other objectives of a UN mis-
sion usually include tasks that have direct consequences for civilian protec-
tion, such as increasing security, combating militias, fostering security sector
reform, improving the rule of law, and working on disarmament, demobi-
lization, and reintegration. But while peacekeeping operations are charged
with protecting civilians, there is little consistency in terms of what that
means on the ground and there are limitations in the mandates themselves.®!
The mandates of peacekeeping operations typically have caveats regarding
the way in which protection of civilians is handled. The most typical caveats
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are to protect civilians within its “areas of deployment”; to protect civilians
“within its capabilities”; and to protect civilians “without prejudice to the
responsibility of” the host country.®

At the operational level, there are questions about what it means to pro-
tect civilians while they are under imminent threat, while taking into account
the host government’s responsibilities, or while acting within a PKO’s capa-
bilities or areas of deployment. And protection activities have synergies with
other mission activities, such as generally deterring or countering violence or
extending state authority.** So a variety of different activities—from simple
patrolling or securing UN premises—often are seen as protecting civilians.*

How do peacekeepers protect civilians? Holt and Smith argue that there
are five broad strategic options for halting widespread attacks on civilians.
First is protection by presence, which also is often used by NGOs in their
efforts to protect people. Often the assumption is made that the presence of
peace operations will deter attacks on civilians, but they caution that “pro-
viding an international or regional military presence is insufficient, however,
if there is no accompanying plan to respond in case presence alone falters,
as seen by the failures in Rwanda, Bosnia and the DRC.” A second strategic
option is static protection (defensive), in which military forces protect civil-
ians at risk in a defined safe area—for example, a church or refugee camp.
But the authors recall the example of Srebenica, where Bosniak factions
began attacks within the so-called safe haven to provoke a confrontation
with Serb forces outside the safe area. They caution that either safe areas
must be demilitarized and the belligerents agree on their protected status or
they must be fully defended by a credible military deterrent.®> A third option
is to disrupt the ability of the perpetrators to act, for example, through road-
blocks, checkpoints, or raids on arms caches.’ A fourth option is to coerce
or compel perpetrators to halt attacks, which involves the escalation of force,
as in NATO’s bombing campaign to coerce Serbian president Milosevic into
pulling his military out of Kosovo. Finally, a fifth strategic option to achieve
the mission’s primary objective of halting attacks and protecting civilians is
to militarily defeat the perpetrators. The fifth option is generally beyond the
mandate and capacity of UN-led forces.”

But in practice, only the UN Organization Stabilization Mission in the
DRC (MONUQC) currently engages in offensive operations against militias
and includes a physical protection dimension. The United Nations Interim
Force in Lebanon (UNFIL) has limited ability to fulfill its protection role—
the mission operates under strict constraints and functions as essentially a
monitoring and verification mission. Similarly, the United Nations Missions
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in Sudan (UNMIS) had a strong mandate to “protect civilians under immi-
nent threat,” explicitly authorized under chapter VII, but in practice it is a
monitoring and verification operation. Although it has been criticized for
not providing civilian protection, it was not equipped for robust protection.
Growth in UN policing activities has added another layer of difficulties—
virtually all operations since 1999 have sizable police contingents, reflecting
the fact that much of the need for civilian protection arises from the lack of
rule of law and generalized lawlessness.®® But there is no guidance for police
forces as to what protection means.

Holt and Smith also underline the need for guidance on protection of
civilians to be codified in doctrine of peace support operations®*—an issue
picked up by the Security Council in its 2009 resolution when it recognized

the need for comprehensive operational guidance on peacekeeping mis-
sions’ tasks and responsibilities in the implementation of protection of
civilians mandates and request[ed] the Secretary-General to develop in
close consultation with Member States, including troop and police con-
tributing countries and other relevant actors, an operational concept
for the protection of civilians and to report back on progress made.”

There have been a number of efforts to assess peacekeeping operations in
terms of protection of civilians. In March 2009, the Special Committee on
Peacekeeping Operations for the first time addressed protection of civilians
in its report. The Department of Peacekeeping Operations and the Depart-
ment of Field Support launched an internal review of peacekeeping under
the name “New Horizon,” presented in July 2009, that identified protection
of civilians as one of three cross-cutting peacekeeping tasks that present par-
ticular challenges (the other two were robust operations and peacebuilding).
In late 2008, DPKO and OCHA commissioned an independent study on
implementation of protection mandates in peacekeeping operations, which
was released in November 2009.”!

The DPKO-OCHA study, based on many interviews with peacekeeping
staff in headquarters and in four field operations, identifies a number of dif-
ferences in the definition of the concept of protection of civilians, in the way
that missions are planned and executed, and in the extent to which protec-
tion of civilians is deemed feasible:

Strikingly, despite ten years of statements by the Council, adoption of
three iterations of the Aide Mémoire and a number of mission-specific
and thematic resolutions, no Council document offers an operational
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definition of what protection of civilians means for peacekeeping mis-
sions; nor has the Council tasked the Secretariat, which may be the
most appropriate organ to develop such guidance, to do so0.”

In their interviews, the authors of the OCHA-DPKO study found a wide
variation in interpretations of what protection of civilians means to peace-
keepers. They summarize those views in three groups: those following the
Inter-Agency Standing Committee (IASC) consensus that protection is a
broad concept encompassing international humanitarian and human rights
law; those focusing more on physical protection; and those that define pro-
tection of civilians as the inherent goal of peacekeeping and therefore redun-
dant as an additional mandated task.”® The authors conclude that

UN peacekeeping strategies to protect civilians cannot be developed
independently from strategies to support peace agreements, assist in
organizing elections, monitor and advocate for human rights, support
humanitarian access, enhance effective governance, rebuild the rule of
law or the myriad other peacebuilding tasks UN missions undertake.*

The authors note also that humanitarian actors and peacekeepers have
different interpretations of which of PKOs’ many activities constitute pro-
tection. OCHA considers activities such as ensuring humanitarian assis-
tance, protecting human rights, providing law enforcement, and maintain-
ing security and neutrality in refugee camps as “protection,” but DPKO staff
consistently treated these activities as part of other categories, such as ensur-
ing the rule of law; demobilization, disarmament and reintegration (DDR);
accountability; or peace building.”

The authors note that recent efforts by UNMIS to develop a conceptual
framework for protection of civilians (POC) offer a possible way forward.
That framework, although still in draft form, is far and away the most com-
plete effort to specify what protection of civilians means for peacekeepers on
the ground. It defines POC in terms of the broad IASC definition: “a concept
that encompasses all activities aimed at obtaining full respect for the rights of
the individual in accordance with the letter and spirit of the relevant bodies
of law (i.e. human rights law, international humanitarian law and refugee
law).” But the framework carves out a narrower meaning by stating that

[t]he full gamut of POC is very wide. UNMIS is taking a layered
approach to developing an UNMIS-specific POC strategy. Three lay-
ers of protection will be covered in the strategy: protection of civil-
ians under imminent threat of physical violence; protection of civilians
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with regard to securing access to humanitarian and relief activities; and
the longer-term aspect of protection in the context of human rights
and conflict prevention and management. . . . Sexual, gender or child
violence will not be treated separately in this concept as they are all
forms of physical violence.”

Increasingly UN peacekeeping operations have been mandated to under-
take law enforcement and monitoring of international humanitarian law as
well as to protect civilians. However, Security Council involvement in jus-
tice issues and violations of international humanitarian law seems to have
decreased since the 1990s. The momentum that informed the establishment
of tribunals in the former Yugoslavia, Rwanda, and Sierra Leone seems to
have waned, with the major exception of the referral of crimes committed
in Darfur to the ICC in 2005. China, Russia, and some African and Asian
members have a strong aversion to the council’s use of such tribunals. The
Security Council has largely abandoned recourse to full-scale economic sanc-
tions, using targeted sanctions instead, which have proven to be unevenly
implemented and thus ineffective in protecting civilians.”

Similarly, there is some concern that the Security Council is focusing too
much on peacekeeping operations and neglecting other aspects of protec-
tion of civilians. As one humanitarian organization representative noted,
while the secretary-general proposed a ten-point toolkit, the Security Coun-
cil is overemphasizing one of them.”® And as evidenced in press coverage of
difficulties in the DRC, in at least some cases peacekeeping operations can
become a part of the conflict, further complicating efforts to protect civilians.

The UN Organization Stabilization Mission in the DRC was dispatched to
the Democratic Republic of the Congo in 2000 to monitor the implementa-
tion of a cease-fire agreement and, among other tasks, to protect civilians
under imminent threat. It was a daunting task, given the vast size of the
country and the complexity of the conflict. Over the past decade, the UN
Security Council has revised, strengthened, and extended its mandate, and
currently some 20,000 military and police forces are present in the country—
the largest peacekeeping mission in the world. At a cost of $1 billion per year,
MONUC represents nearly one-quarter of the entire UN peacekeeping bud-
get. But in 2004, allegations surfaced that MONUC personnel were involved
in widespread sexual abuse of women and girls.”” In 2009, MONUC was
widely criticized for its decision to participate in joint military operations
with the Congolese army in which the armed forces reportedly killed many
civilians deliberately.'® While the UN has taken some measures to address
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those issues, MONUC’s experiences are indicative of both the difficulties of
implementing a mandate to protect civilians in an extraordinarily difficult
situation and the possibility that international forces themselves can become
caught up in the violence that they were intended to prevent.

Even within the United Nations and its governing bodies, there are fun-
damental differences in interpreting what protection means. Holt, Taylor,
and Kelley find discrepancies in the way that the Security Council has used
protection of civilians, noting that it has implicitly used the terms of protec-
tion in a variety of ways, ranging from a broad normative concept to the
narrower concept of “physical” protection offered by a peacekeeping mis-
sion’s military and police personnel.'” Some have noted that protection of
civilians has come to be identified with specific groups—women, children,
the displaced—rather than an overarching concept. Several UN and NGO
staff have observed that much more progress has been made on protection of
children than on protection of civilians, in part because of its more specific
focus and in part because data collection and monitoring mechanisms for
child protection have been put in place. There continues to be a gap between
DPKO and humanitarian understandings of protection, and although the
joint study identified a number of concrete recommendations to overcome
that gap, it is uncertain whether there is sufficient political will to take the
actions needed to do so.

Finally, there is deep concern that the political backlash against the respon-
sibility to protect doctrine (R2P) could have a negative impact on Security
Council deliberations on protection of civilians. “These are two completely
different approaches,” one UN representative explained. “We’ve got to keep
them completely separate or else we’re back to square one.”'®

While this discussion has focused on the Security Council’s approach to
protection of civilians, it has been incorporated into the work of at least some
UN agencies. In particular, OCHA has been at the forefront of supporting
Security Council deliberations through its aide mémoire and in develop-
ing the policy framework for the culture of protection, including through
regional and country-specific workshops on POC and production of sup-
porting resources.'”

Protection of civilians in armed conflict has been central to the work
of the International Committee of the Red Cross, long before the Security
Council took up the issue. Since overseeing the process that culminated in
the 1999 definition of protection (later adopted by the Inter-Agency Stand-
ing Committee), ICRC has moved to further refine that definition for its
own use. According to ICRC, the intention was to come up with a general
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definition of protection under which all humanitarian actors could develop

their own specific definitions.'**

For the ICRC, protection, in the broadest sense, aims to ensure that
authorities and other actors respect their obligations and the rights of
individuals in order to preserve the lives, security, physical and moral
integrity and dignity of those affected by armed conflicts and/or other
situations of violence. Protection includes efforts that strive to prevent
or put a stop to actual or potential violations of international humani-
tarian law (IHL) and other relevant bodies of law or norms that pro-
tect human beings. Above all, protection aims to eradicate the causes
of violations, or the circumstances that lead to them, by addressing
mainly those responsible for the violations and those who may have
influence over them. This definition of protection also includes activi-
ties that seek to reinforce the security of individuals and indirectly to
reduce the threats they face and their exposure to risks, particularly
those arising from armed conflict and other situations of violence.'®

In comparison with other civilian actors, ICRC’s emphasis on prevent-
ing violence, including by negotiating with armed groups, is unique. Other
humanitarian actors, such as UNHCR, often are involved in humanitarian
diplomacy, through which they seek to facilitate humanitarian access and
expedite delivery of humanitarian assistance. But, unlike ICRC, they are
rarely involved in negotiations with armed actors to stop military operations
targeting civilians. ICRC has spelled out the ways that it designs and imple-
ments protection activities, including activities aimed at reducing or elimi-
nating violence.'

As the guardian of international humanitarian law, ICRC is a leader in the
international community on protection issues, as witnessed by its convening
a series of consultations to come up with a definition of protection and more
recently to develop minimum standards for protection. The process of devel-
oping minimum standards was an open-ended one. ICRC did not begin with
a preconceived notion of what the standards would be and even wondered if
it would be possible to reach agreement among diverse actors. The two-year
process resulted in a consensus document. According to involved ICRC staff,
the only area in which it was not possible to reach consensus was relations
with the military.'"” Development of the standards was motivated in large
part by the reality that many actors, coming from very different backgrounds
and using different conceptual frameworks, are now involved in protection.
The standards were intended to provide at least a basic common ground.'®
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ProTECTION OF CIVILIANS AND OTHER ACTORS

As noted in chapter 4, human rights NGOs have always focused on protec-
tion issues, monitoring and documenting human rights abuses during con-
flicts, and humanitarian NGOs have increasingly incorporated protection
into their programmatic work. In some cases, they have mainstreamed pro-
tection into all assistance programs, seeking to minimize threats against civil-
ians. Or they have developed stand-alone programs to enhance protection of
civilians, such as programs to distribute fuel-efficient stoves to minimize the
threats to women when they are collecting firewood. But NGOs have by and
large been able to prevent attacks on civilians by negotiating with govern-
ments and armed opposition groups. And in at least some cases, NGOs look
to peacekeeping operations to provide security for their operations.'®

When it comes to protection of civilians, however, there is a gap between
the UN and NGO approaches. NGOs certainly have paid close attention to
Security Council discussions, where much of the impetus has come from,
lobbying for stronger language and watching the discussions of specific PKO
mandates closely. But for NGOs not in New York, the discussions seem far
from reality:

Protection of civilians? That’s just the diplomats talking in New York.
That doesn’t have anything to do with our protection work on the
ground. We don’t pay much attention to those discussions.''

The NGOs that have developed policies on protection of civilians—which
tend to be the large international organizations—have done so with little
reference to discussions in the Security Council. One exception was Oxfam
International, which in 2003 published “an agenda for action to protect civil-
ians in neglected conflicts.”'" Interestingly, the Oxfam agenda does not start
with the TASC definition of protection. Rather, it states that “humanitarian
protection is concerned with preventing or mitigating the most damaging
effects, direct or indirect, of war on civilians. It relates mainly to the way in
which armed conflict is conducted and to the way in which people, including
refugees and displaced people, are treated.” It goes on to state:

Oxfam believes that a coherent approach to the protection of civilians
should mean that people have a right to live free from: violence or the
threat of violence (including but not limited to: murder, torture, rape,
wounding, abuse and abduction); coercion (including forced displace-
ment, forced return, forced prostitution, or forced recruitment); and
deprivation (including denial of access to humanitarian assistance, the
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destruction of shelter, property, or livestock, and the prevention of the
means to earn a living).'?

Oxfam’s description of protection of civilians thus focuses on physi-
cal violence, rather than the broader array of elements in the IASC defini-
tion, which seeks to protect all human rights. Oxfam’s agenda for action
is not addressed primarily to Oxfam itself. It includes recommendations to
governments and warring parties to plan their military tactics to safeguard
civilians; to the Security Council to use more tools to protect civilians in
neglected crises; to donor governments to give aid based on need rather than
political priorities; to governments to recognize the independent, impartial,
and civilian character of humanitarian aid; and to humanitarian agencies to
consistently strive for quality, accountability, and efficiency in their actions
to protect and assist civilians.'

Several donor governments have made protection of civilians a funda-
mental objective of their humanitarian action programs. For example, Swit-
zerland, using the TASC definition of protection, developed a strategy on
civilian protection that cites four reasons for focusing on protection of civil-
ians: Switzerland’s constitutional duty to contribute to the relief of popu-
lations in need and to promote respect for human rights, democracy, and
peaceful coexistence; the fact that promotion and defense of international
law is one of the central pillars of Swiss foreign policy; its unique position
as depositary and high contracting party to the Geneva Conventions and
their additional protocols; and the fact that its parliament has provided the
necessary instruments and resources in a number of policy areas, including
protection of civilians.'*

The overall objective of the strategy is, not surprisingly, to strengthen the
protection of civilians in armed conflict. Toward that end, the Swiss Fed-
eral Department of Foreign Affairs (FDFA) chose three strategic objectives:
ensuring that the normative framework regarding the protection of civilians
in armed conflict is adequate, known, and respected by all parties involved;
that the operational response regarding the protection of civilians in armed
conflict is effective; and that the FDFA possesses the necessary competen-
cies and skills to protect civilians in armed conflict."”® Switzerland, building
on its tradition of emphasizing international law, emphasizes the normative
framework. Within the operational response, three issues are highlighted:
respect for humanitarian principles of humanity, neutrality, independence,
and impartiality by all relevant operational actors; guarantee of humanitar-
ian access as well as the safety and security of all relevant operational actors;
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and assistance to civilians in armed conflicts, which takes into account the
rights and specific needs of the vulnerable groups, in particular women, chil-
dren, refugees, and displaced persons.

A second example of the way in which a donor government has addressed
the issue is the United Kingdom’s strategy on protecting civilians in armed
conflict.!'® The strategy begins with three reasons that protection of civil-
ians matters: it is a moral imperative; it is a legal obligation; and protecting
civilians can contribute toward managing and reducing the direct impact of
conflict. The U.K. strategy, like the Swiss strategy, uses the IASC definition of
protection. The policy notes that the confused and messy nature of conflict
today means that “separating the ‘people’ from the conflict is often impos-
sible and their protection relies on a comprehensive approach to conflict
resolution which this strategy is designed to support.”'"”

The strategy outlines four policy areas. The area of political engagement
includes U.K. bilateral political action with other governments on protec-
tion; strengthening international political action on protection (particularly
through the Security Council); strengthening international, regional, and
national human rights and humanitarian law monitoring; supporting transi-
tional justice initiatives; and strengthening international justice mechanisms.
The second area, peace support operations, includes working for better and
more consistent language on protection in the mandates of peace support
operations; better reporting on protection issues by peace operations; bet-
ter execution of protection tasks within a peace operation; and increased
protection capacity of troop and police contributing nations. The third area,
humanitarian action, includes improving humanitarian access; strength-
ening the work of humanitarian agencies with an international protection
mandate; strengthening the leadership and coordination of humanitarian
protection; and strengthening the work of humanitarian agencies that do
not have an express protection mandate. The fourth policy area, state capac-
ity, includes building the capacity of states to protect civilian populations;
improving the international community’s response to security and justice
issues; and strengthening national capacities for human rights monitoring.

Both the Swiss and U.K. strategies start from the broad IASC definition of
protection, and both ground their strategies in international law, although
the Swiss emphasize national specificities more and the British include both
moral and pragmatic reasons in their rationale for focusing on protection of
civilians. While both emphasize the importance of international legal norms,
the Swiss seem more focused on disseminating and promoting international
law while the British devote more attention to monitoring and reporting.
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The British focus quite a bit of attention on both regional mechanisms and
the Security Council, which are not mentioned in the Swiss strategy. In con-
trast, one of the three central objectives of the Swiss strategy is to increase
Switzerland’s own capacity to work on protection issues.

Evolution of the Principle of Responsibility to Protect

The emergence of the concept of “responsibility to protect” grew out of out-
rage at atrocities such as the Holocaust and the massacres in Cambodia. Sup-
port for the concept grew during the 1990s, which witnessed further atroci-
ties, such as those in Rwanda, Srebrenica, Kosovo, northern Iraq, Haiti, Sierra
Leone, and Timor-Leste. The debate quickly became one between advocates
of humanitarian intervention, which entailed the right to intervene militar-
ily, and those with a Westphalian view of sovereignty, who ardently rejected
the concept.'®

The principles of sovereignty and nonintervention are central to the cur-
rent international order. In 1965, for example, the UN General Assembly
adopted resolution 2131, which states:

No State has the right to intervene, directly or indirectly, for any rea-
son whatever, in the internal or external affairs of any other State.
Consequently, armed intervention and all other forces of interference
or attempted threats against the personality of the State or against its
political, economic, or cultural elements are condemned.'”

In practice, there have been many cases in which states have intervened in
the affairs of others. As noted in chapter 1, the right of a state to intervene in
support of its nationals has a long history. More recently, however, there have
been cases in which intervention has been used in support of non-nationals.
For example, in 1979 Vietnam invaded Cambodia to put an end to the geno-
cide as well as to advance its own foreign policy goals. That action was widely
condemned as interfering in the life of an independent state—although it did
serve to stop the genocide under the Khmer Rouge. In contrast, a year earlier,
the government of Tanzania invaded Uganda to overthrow the brutal regime
of Idi Amin and was praised for its actions.

The crises of the early 1990s, particularly in Somalia, led to increased
advocacy for the international community to respond to prevent suffering.
In 1991 UN secretary-general Javier Pérez de Cuéllar wrote:

It is now increasingly felt that the principle of non-interference within
the essential domestic jurisdiction of states cannot be regarded as a
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protective barrier behind which human rights can be massively or sys-
tematically violated with impunity. The fact that in diverse situations
the United Nations has not been able to prevent atrocities cannot be
accepted as an argument, legal or moral, against the necessary correc-
tive action, especially when peace is also threatened.'®

Humanitarian and political actors alike called for enhancement of the
capacity of the United Nations to take action, including military action,
to bring an end to atrocities and to the suffering of civilians. But from the
beginning of global discussions, the issue of humanitarian intervention was
a North-South issue. The states that advocated humanitarian intervention
were primarily developed countries that knew that it would not be their
sovereignty that was overridden by the United Nations. “Most Southern or
developing states knew very well that it was their jurisdiction that would be
penetrated, their authority that would be superseded.”'*!

The work of Frances Deng and Roberta Cohen on “sovereignty as respon-
sibility” for the protection of IDPs is lauded by proponents of R2P and serves
as a rebuttal to its noninterventionist critics.'” By affirming both the sover-
eignty and the responsibility of states to protect their people, the discourse
moved away from the contentious term “intervention.”'?® Political leaders
presented the issue in humanitarian terms, as evidenced by U.S. president
Bill Clinton’s remarks to NATO troops in Macedonia in 1999:

We can say to the people of the world, whether you live in Africa, or
Central Europe, or any other place, if somebody comes after innocent
civilians and tries to kill them en masse because of their race, their
ethnic background, or their religion, and it’s within our power to stop
it, we will stop it.'**

In April 2000, Kofi Annan challenged the Millennium Summit by stat-
ing that

[h]umanitarian intervention is a sensitive issue, fraught with political
difficulty and not susceptible to easy answers. But surely no legal prin-
ciple—not even sovereignty—can ever shield crimes against humanity.
Where such crimes occur and peaceful attempts to halt them have been
exhausted, the Security Council has a moral duty to act on behalf of
the international community. The fact that we cannot protect people
everywhere is no reason for doing nothing when we can. Armed inter-
vention must always remain the option of last resort, but in the face of
mass murder it is an option that cannot be relinquished.'”
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Later that year, the Canadian government and major foundations
announced to the General Assembly the establishment of the International
Commission on Intervention and State Sovereignty (ICISS). The ICISS was
not a UN body; it was set up by the Canadian government to reflect and
make recommendations on the contentious issue of humanitarian inter-
vention. In fact, the name of the commission was changed from “Commis-
sion on Humanitarian Intervention” to its current title to placate critics of
humanitarian intervention.

Over the next several months, the ICISS met five times and hosted a series
of eleven roundtables and national consultations in both the global South
and North.!? The commission succeeded in turning the debate from one
on the right to intervene to one on responsible sovereignty.'? It finished its
work in August 2001, but delayed publishing the report until December given
the events of September 11, 2001. The report, The Responsibility to Protect,
affirmed that states are responsible for the protection of their populations
from serious harm but that when a state is unwilling or unable to do so, the
international community has a duty to act.'®® In other words, the principle
of nonintervention yields to the international community’s responsibility to
protect populations at risk.

As formulated by the ICISS, the responsibility to protect doctrine includes
the responsibility to prevent, react, and rebuild. It spells out the basic princi-
ples of military intervention as follows: The “just clause” principle holds that
intervention can be justified in the event of large-scale loss of life or ethnic
cleansing, whether or not there is genocidal intent. In order to be legitimate,
the intention of the intervention should be to halt or avert human suffering.
The intervention should be a last resort after nonmilitary options have been
exhausted, and it must be of proportional means, must have a reasonable
prospect of successfully ending the suffering, and must not be more harm-
ful than inaction. Furthermore, the action must be taken by the UN Secu-
rity Council, the most appropriate body to authorize military intervention
for human protection purposes. The report also calls on the permanent five
members of the council to agree not to apply their veto power unless vital
state interests are involved. Finally, the ICISS recommends that operational
principles be developed with clear objectives, a common military approach,
acceptance of limitations, rules of engagement that are in line with the oper-
ational principles, and adequate coordination mechanisms.'?

In his detailed account of deliberations on the concept of R2P, Alex Bel-
lamy notes that opposition to the concept was apparent from the time that
the report was issued and maintains that it is surprising that the concept even
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survived in the lead-up to the 2005 World Summit.”™ The strong opposi-
tion of the Non-Aligned Movement and the U.S. invasion of Iraq (justified
by some U.S. officials on humanitarian grounds) threatened to derail the
concept completely. Bellamy attributes its survival to four factors: intense
public advocacy by the Canadian government and the ICISS Commission;
the strong support of the UN secretary-general and the support of the High-
Level Panel on Threats, Challenges, and Change; growing U.S. willingness to
engage in R2P discussions; and the adoption by the African Union of prin-
ciples similar to those of the responsibility to protect doctrine."!

The African Union, established in 2002, moved away from the emphasis
placed on noninterference by the Organization of African Unity (OAU) to
a much more robust understanding of its role in taking action to prevent
the abuse of human rights by states.'*? Article 4(h) of the AU’s Constitutive
Act gave the union the right to intervene in the affairs of its member states
in the case of genocide, war crimes, or crimes against humanity. However,
the AU has never authorized the use of military force without the consent
of state authorities.

ICISS identified three components of the responsibility to protect concept:
the responsibility to prevent, to react, and to rebuild. However, most of the
attention has focused on the responsibility to react, particularly with regard to
the use of military force in situations in which the government of the country
does not consent to it. Some critics have argued that ICISS spent much more
time deliberating on the responsibility to react than on either prevention or
rebuilding and that the prevention and rebuilding components were added to
make the responsibility to react component more palatable to its opponents.'*

In April 2004 (which marked the tenth anniversary of the Rwanda crisis),
Kofi Annan created the Office of the Special Adviser on the Prevention of
Genocide to collect information, to serve as an early warning mechanism to
the secretary-general, and through him, to make recommendations to the
Security Council on actions to be taken to prevent genocide. In 2004, it was
a part-time office with only two staff members, but in December 2007 the
position was made full-time and elevated to the level of under secretary-
general and “mass atrocities” was added to its title. Long-time IDP advocate
and respected Sudanese diplomat Francis Deng was named to the post. But
it was a highly politicized position, and the phrase “and mass atrocities” was
dropped from the title, in part because of fears that it would be more likely
to lead to intervention. So the office was to remain focused exclusively on
genocide, but the mandate continued to be politically sensitive—no state
wanted to be seen as nearing genocide.
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In 2005, responsibility to protect was adopted at the World Summit as
a blueprint for action; however, it is important to note that further action
by the Security Council and General Assembly is needed to translate it into
reality.”** Nonetheless, the World Summit was hailed by proponents of the
concept as a key milestone, although there was resistance by some states
to the outcome document.'** Divisions and negotiations to reach consen-
sus resulted in “the limiting of R2P’s scope to four crimes as opposed to
ICISS’s additional criteria of ‘serious harm’ [as well as the omission of] cri-
teria for the use of force and references to the responsibility to rebuild.”’*
The final outcome document also failed to include a code of conduct on the
use of the veto by the five permanent Security Council members on imple-
menting R2P, which had been advocated by ICISS. But there was not much
discussion of how R2P would be used by the international community in
the immediate aftermath of the World Summit. Rather more emphasis was
placed on creating the Peacebuilding Commission and the Human Rights
Council than on R2P.

Since its adoption by the World Summit in 2005, R2P has been widely
endorsed in the Security Council and in the General Assembly and yet oppo-
sition to its implementation has grown. The U.S.-led invasion of Iraq in 2003
led many to see R2P as confirmation of the West’s intention to ride rough-
shod over smaller countries. Opposition has come from various quarters,
beginning with countries that are cynically self-interested and do not want
any restrictions on their internal behavior. In addition there are academics
who have a strong aversion to imperialism and “who remain instinctively
unwilling to concede in principle that external intervention—and in particu-
lar military intervention—could ever wholly avoid having that character.”'¥”
There also are what Gareth Evans calls “unhelpful friends” who see R2P
exclusively in military terms or those who seek to broaden it as a panacea for
all ills, such as climate change and HIV/AIDS. Finally, U.S. officials who have
portrayed the U.S. invasion of Iraq as a form of humanitarian intervention
have definitely hurt the concept.

In April 2006 the Security Council unanimously adopted resolution 1674,
on the protection of civilians in armed conflict, in which it reaffirmed the
World Summit conclusions relating to the responsibility to protect. The
Security Council officially references the responsibility to protect for the
first time in this resolution, and it did so again in resolution 1706, on Dar-
fur, in August 2006. The resistance to R2P was evident in December 2007,
when Secretary-General Ban Ki-moon announced his intention to appoint
Edward Luck as special adviser on the responsibility to protect. Eventually
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Ban Ki-moon removed “responsibility to protect” from the title due to
opposition to the term; Luck is now simply “special adviser.”!%

Following the 2006 discussions on Darfur, the concept of responsibility
to protect was not debated in the General Assembly until 2009. In his open-
ing statement at the debate in the General Assembly in July 2009, Luck listed
some of the main criticisms of R2P and defended the concept.”** Although
the UN General Assembly eventually reached consensus through the adop-
tion of a resolution that recalled the 2005 World Summit Outcome Docu-
ment, especially paragraphs 138 and 139 thereof, in which the General
Assembly stated that it would “continue its consideration of the responsibil-
ity to protect,” the concept met with strong opposition from many states.'*’

In January 2009, Secretary-General Ban Ki-moon released the first com-
prehensive document from the UN Secretariat on R2P and suggested a three-
pillar approach for advancing the R2P agenda by focusing on the protection
responsibilities of the state; international assistance and capacity building;
and timely and decisive response to prevent and halt genocide, war crimes,
ethnic cleansing, and crimes against humanity. The first pillar addresses the
fundamental responsibility of the state to prevent atrocities. The second
pillar focuses on the need for the international community to support the
state in the exercise of its responsibility by providing necessary financial
and technical assistance. The third pillar is “the responsibility of Member
States to respond collectively in a timely and decisive manner when a State is
manifestly failing to provide such protection” through diplomacy, regional
initiatives, and coercive measures. This approach stresses the need for such
activities to respect the provisions of the UN Charter.'*!

In November 2009, during the eighth debate on protection of civilians in
the Security Council, member states renewed their commitment to R2P in
resolution 1894, which came on the heels of the General Assembly’s adop-
tion by consensus in September 2009 of a resolution entitled “The Responsi-
bility to Protect.” In 2010 a conference organized by the Stanley Foundation
came up with a list of actions that can be taken in the near term to move the
debate on the responsibility to protect forward, including developing early
warning and assessment capacity; improving the UN capacity for emer-
gency response, including by taking timely decisions and action; merging
the offices working on genocide prevention and the responsibility to protect;
making R2P operational throughout the UN system by engaging, among
others, the Human Rights Council and the Peacebuilding Commission; and
encouraging and improving UN regional and subregional interaction and

communication.'*
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Cases in which the international community has mobilized to advocate for
implementing R2P include that of Burma. In response to human rights viola-
tions by the junta against ethnic minorities, sixty British members of parlia-
ment and, in a separate instance, a group organized by Norwegian members
of parliament urged the UN to apply R2P in the case of Burma.'*® Follow-
ing Cyclone Nargis in May 2008 and the Burmese government’s restriction
of access to affected areas of the country, there was heated debate about
whether R2P should be implemented in the case of this large-scale natural
disaster. French foreign minister Bernard Kouchner argued that the wide-
spread suffering and death resulting from the Burmese government’s denial
of international humanitarian access constituted crimes against humanity,
which were intended to be addressed by R2P. Kouchner noted, “We are see-
ing at the United Nations whether we can implement the Responsibility to
Protect, given that food, boats and relief teams are there, and obtain a United
Nations’ resolution which authorizes the delivery [of aid] and imposes this
on the Burmese government.”"** Others argued that state neglect of its popu-
lation and obstruction of aid delivery do not fall under the four crimes for
which R2P is to be invoked and that invoking it in this case would weaken its
applicability elsewhere.'*®

As Gareth Evans noted, there are problems in stretching the concept of
R2P to such situations.'* R2P was intended to respond to four specific cat-
egories of crimes—genocide, war crimes, ethnic cleansing, and crimes against
humanity—through three modes of action: the responsibility of individual
states to protect their people from such crimes, the responsibility of other
states to assist them to do so, and the responsibility of states to take appropri-
ate collective action, including as necessary forcible action under chapter VII
of the Charter, when a state is “manifestly failing” to fulfill its own respon-
sibility. As Evans explains, even if the Myanmar government had not even-
tually relented and allowed international assistance, it would be difficult to
prove that its actions constitute crimes against humanity because it is difficult
to prove intentionality. Military intervention was not intended to be used in
cases of incompetence. He concludes that “any widening of the application
of R2P terminology, expressly or by implication, beyond its core business of
addressing mass atrocity crimes is dangerous from the perspective of under-
mining R2P’s utility as a rallying cry.”*” On the other hand, Roberta Cohen
argued that “saying that R2P should apply does not necessarily mean that
military intervention should have been undertaken but rather that the Secu-
rity Council should have met to consider what steps to take and should have
used the R2P umbrella to galvanize political and humanitarian action.”'*
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The international community’s response to election violence in Kenya in
early 2008 is held up by R2P advocates as the only successful instance of
the application of R2P to date. While tensions remain in Kenya, mediation
efforts (and not military intervention) led by Kofi Annan were critical in
halting further violence and displacement there at that time. While advo-
cates of R2P see Annan’s efforts as a successful case of its implementation,
others note that it was not a straightforward success. Indeed, Roberta Cohen
argues that while application of R2P was successful in stopping the violence,
it did not prevent it, nor did it address the long-term needs of the people
displaced by the violence. Prior to international involvement, 1,500 people
were killed and some 600,000 uprooted.'”® Whatever success R2P is said to
have had in the case of Kenya, it is interesting to note that the secretary-
general and Francis Deng used the phrase “responsibility to protect” in the
initial stages of the violence but that mediators intentionally refrained from
employing the term during negotiations, essentially to avoid a political quag-
mire.”® Nonetheless, Annan has said that his efforts in Kenya owed some-
thing to the existence of R2P as a moral instrument."”' The engagement of
the international community in mediation efforts in Kenya is seen by many
as having generated new interest in R2P."

The case of Burundi, on the other hand, is what International Crisis
Group vice president Don Steinberg calls the “unwritten story of where
genocide prevention actually works.” The international community, he
insists, responded exactly right:

They sent in a preventive force from South Africa. They convened an
international donors’ conference to support peace-building efforts.
They sent in mediators to work on the conflict. They sent relief to key
players who might be tempted to take another route. They looked at
strengthening the rule of law. And thirteen years later, we haven’t seen
that genocide.'

Samantha Power argues that in order for R2P to have a chance of mean-
ingful implementation, three things need to happen: R2P must be linked
to national interest; the resurgence of sovereignty as a deterrent has to be
overcome; and what she calls the “Iraq syndrome” (in which the United
States justified its military intervention in Iraq in humanitarian terms) has
to be dealt with. The rise of China, Russia, and Venezuela as major powers
has given confidence to developing countries to stand up to the West. The
Group of 77 (which now includes 133 of the UN’s 192 members) is increas-
ingly vocal in its opposition to R2P, and Power argues that more, not less
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pushback on R2P can be expected. Given the fact that the Iraq syndrome
weakened U.S. credibility and legitimacy, she concludes that the United
States cannot take the lead on discussions about R2P."**

Efforts to justify the Iraq intervention as a humanitarian intervention fail.
Kenneth Roth says:

In sum, the invasion of Iraq fails the test for a humanitarian interven-
tion. Most important, the killing in Iraq at the time was not of the dire
and exceptional nature that would justify military action. In addition,
intervention was not the last reasonable option to stop Iraqi atroci-
ties. It was not motivated primarily by humanitarian concerns. It was
not conducted in a way that maximized compliance with international
humanitarian law. It was not approved by the Security Council. And
while, at the time it was launched, it was reasonable to believe that the
Iraqi people would be better off, it was not designed or carried out with
the needs of Iraqis foremost in mind.'*

Growing Opposition to R2P

<

Many of the critics of R2P hold that the concept is “intervention” or
“humanitarian intervention” repackaged as a Trojan horse in the neat phrase
“responsibility to protect.” These critics hold that R2P is used selectively as
a tool of intervention or even imperialism by the strong against the weak to
advance their own interests. UN special adviser Edward Luck identified these
and two other main criticisms of R2P at the July 2009 General Assembly

debate on the responsibility to protect when he noted

[t]he twisted notion that sovereignty and responsibility are somehow
incompatible when, as the Secretary-General has often underscored,
they are mutually reinforcing principles and his plan aims to strengthen,
not weaken, state capacity [and] the tired canard that RtoP offers new
legal norms or would alter the Charter basis for Security Council deci-
sions, when it is a political, not legal, concept based on well-established
international law and the provisions of the UN Charter.'*

Protection of Civilians and Responsibility to Protect

Over the course of the past decade, UN reform efforts have sought to
strengthen the ability of the international system to prevent and respond to
atrocities such as those that occurred in the 1990s. Through integrated mis-
sions, revitalization of peacekeeping operations, and the “one UN” initiative,
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multilateral institutions were directed to adopt a comprehensive approach
to complex conflict situations. Humanitarian assistance was to be included
as one component of a unified UN approach. While humanitarian actors
reacted with alarm at the potential compromise or subordination of human-
itarian principles to the political objectives of integrated missions, there has
been remarkably little discussion of potential tensions between integrated
missions and the growing humanitarian engagement in protection—and
development, for that matter. One can imagine, for example, that efforts by
humanitarian agencies to engage Afghan communities in addressing protec-
tion threats could complicate efforts by the SRSG to build strong relation-
ships with the government and strengthen the security sector.

Protection of civilians and responsibility to protect initiatives have differ-
ent institutional “homes,” have developed different constituencies, and have
developed along almost parallel tracks.'’
main feature of the secretary-general’s statements, has been a focus of Secu-
rity Council resolutions, has been incorporated into mandates of peacekeep-
ing operations, and, on the humanitarian side, has been “appropriated” by
OCHA. A few donor governments—notably the United Kingdom and Swit-
zerland—and a few NGOs have embraced the notion of protection of civil-
ians. But so far, the concept has failed to be translated into concrete action to
protect people on the ground. While Security Council resolutions have cer-
tainly called attention to the problem that civilians are dying in large num-
bers and have included protection of civilians in peacekeeping mandates,
more is needed. It is good to remind states and nonstate actors of the impor-
tance of respecting international humanitarian law and permitting access by
humanitarian actors, but such reminders are insufficient in the context of
today’s wars. The recommendations to develop a doctrine for peacekeeping
operations on what a mandate to protect civilians means have been repeated
in many forums. Such a doctrine should be developed, tested, refined, and
implemented. It simply is not fair to peacekeepers, troop-contributing coun-
tries, DPKO, or, especially, affected communities that there is still lack of
clarity about this essential part of the mandate—eleven years after the first
peacekeeping operation was asked to protect civilians as part of its mandate.

The conceptual clashes between the Office for the Coordination of
Humanitarian Affairs and the Department of Peacekeeping Operations over
protection of civilians (in spite of the solid, jointly commissioned study
released in November 2009) are an unfortunate reflection of the fact that the
UN is far from achieving its objective of coherence. The two units have dif-
ferent histories and different mandates. DPKO’s mandate is to plan, prepare,

Protection of civilians has been a
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manage, and direct peacekeeping operations. As has been noted, there is an
urgent need for DPKO to provide further guidance on what protection of
civilians means to its peacekeeping operations. OCHA’s mandate is quite
different in that it has three core functions: coordination of humanitarian
response; policy development and coordination; and advocacy, includ-
ing through briefings to the Security Council. OCHA’s aide mémoire was
intended to support the Security Council’s engagement in protection of
civilians, in part by reminding it of actions that it has previously taken. But
if OCHA is to take the lead within the humanitarian community on protec-
tion of civilians, further work is needed, either by OCHA or within the global
protection cluster.

There is a need to reflect on what protection of civilians means in prac-
tice and to identify—and publicize—good practices. Any strategy to protect
civilians should begin with support for communities to protect themselves
and with engagement with concerned national and local authorities. Addi-
tional analysis is needed to reconceptualize protection of civilians beyond
protection of children, women, and displaced persons. These three groups
have obvious protection needs, but the concept of protection of civilians
should be more than an agglomeration of specific groups. And in order to
support coordination of action on the ground, a short statement of what
protection of civilians means could be drafted and widely circulated among
actors involved in humanitarian response.

Within the humanitarian community and the broader constituency
concerned with protection of civilians, there is fear of being associated too
closely with R2P. In spite of the volumes that have been written to explain
that R2P includes a range of potential actions, when governments or agen-
cies refer to R2P they almost always mean nonconsensual military interven-
tion in developing countries experiencing conflict. It may simply be that too
much opposition has built up against the concept and it should be permitted
to quietly slip away.

But if R2P is to move forward, it has to become a global rather than a
North-South issue and it has to be used in more ways than military interven-
tion. When initiatives are undertaken to prevent atrocities—as in Kenya in
early 2008—they should be identified as R2P. At present there is a bit of a
dilemma: diplomats and UN staff are reluctant to identify their efforts as part
of R2P for fear of being associated with military intervention, but as long as
they do not use the term to refer to broader preventive actions, it will con-
tinue to be used as a code word for military intervention.
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The Universal Periodic Review mechanism of the Human Rights Council,
which will regularly assess human rights in all 192 UN member states, repre-
sents an innovative way of “universalizing” human rights issues. If R2P is to
become a global concept, rather than a contentious North-South issue, simi-
lar creativity is needed to make it clear that R2P has universal application.
Finally, it might be helpful to put greater emphasis on the role of national
governments—which is, after all, the bedrock of the international system—
in R2P. It would be helpful, for example, to have a substantive research proj-
ect focusing on cases in which governments are exercising responsible sov-
ereignty. Governments are not perfect, of course, and each positive example
could undoubtedly be countered with more critical ones. But there is insuf-
ficient public acknowledgment of the ways that governments are exercising
their sovereignty responsibly or of the positive steps that they undertake in
very difficult circumstances—for example, government programs to protect
the displaced, to counter sexual and gender-based violence, or to develop
social protection or livelihoods. By most accounts the Chinese government
responded admirably to the 2009 Szechuan earthquake, the Colombian gov-
ernment has been exemplary in developing national legislation to uphold
the rights of IDPs, the Rwandan government managed the extraordinarily
difficult task of reconciliation extraordinarily well, and the government of
Syria has provided protection to Iraqi refugees. There are shortcomings in all
those cases, and it is certainly easier to criticize governments than to analyze
the factors that have enabled them to take positive measures to protect civil-
ians. But as the bedrock of the international order is national sovereignty,
R2P can be effective only if it focuses on ways of enhancing the will and
capacity of governments to exercise their sovereignty responsibly.



Humanitarian Dilemmas

Humanitarian work has long been complicated, political, danger-
ous, and difficult. There was no golden era of humanitarian endeavor when
refugee camps were calm, access to affected populations was easy, and all
assistance was strictly nonpolitical. During the 1980s, for example, conflicts
in Central America created large-scale displacement; while many NGOs
protested the forced relocations and military incursions into refugee camps,
others saw the camps as havens for guerrilla forces. Many other areas were
simply out of reach for most humanitarian actors—such as Afghanistan dur-
ing the Soviet occupation and Cambodia during the Khmer Rouge regime.
During the cold war, response to humanitarian crises was routinely used to
support foreign policy objectives. For example, in 1982 Eugene Douglas, the
U.S. coordinator for refugee affairs, wrote that U.S. refugee policy

must counter Soviet expansion and limit Soviet options everywhere
our real interests are threatened. It must seek to wean away client states
from Soviet domination and to unmask the ideologies of Marxism-
Leninism before they gain power wherever that is threatened.

Humanitarian workers had to understand complex political dynamics in
order to implement straightforward relief programs in places like the Thai-
Cambodian border, and it was not unusual for refugee camps to be attacked
by factions seeking to assert their control over them. Humanitarian workers
in the field often had difficulty communicating with their headquarters, liv-
ing conditions were difficult, and relief workers occasionally were killed in
crossfire or by land mines.

But as difficult as the conditions were, there was general acceptance of the
humanitarian imperative and respect for those seeking to provide assistance.

174
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While governments sometimes denied access to humanitarian agencies seek-
ing to work with particular populations, humanitarian actors were largely
respected as neutral and nonpartisan organizations (although they were
sometimes seen as naive.)

The situation has changed. In many parts of the world, humanitarian
workers are now targeted because of their humanitarian work. Access to pop-
ulations is impeded not only by recalcitrant governments but also by non-
state actors and by the restrictive security protocols of humanitarian agen-
cies themselves. “Humanitarian space” is the term usually used to denote the
operating environment in which humanitarian work can be carried out—
and that space is restricted because of lack of security, because of difficulties
in accessing affected populations, and, perhaps most fundamentally, because
perceptions of humanitarian work have changed. On one hand, there has
been a certain mission creep within humanitarianism as it has evolved from
providing impartial life-saving assistance to suffering people to addressing
broader social change initiatives. At the same time, the perception is growing
that humanitarian efforts are being carried out to support specific Western
political, economic, or religious agendas rather than universal humanitar-
ian principles. Many humanitarian workers trace their current problems
to efforts by Western governments not only to channel humanitarian aid
through NGOs, but to use NGOs and UN agencies to support their political
objectives. The fact that military and civilian aid workers are operating side
by side has blurred the lines between military and humanitarian operations.
In Macedonia in 1999, NATO carried out air strikes against Serbia at night
while soldiers from NATO member countries worked to build camps for
Kosovar refugees during the day. Certainly the refugees drew the connections
between the military’s kinetic and humanitarian work—but they also tended
to see the civilian humanitarian workers as part of the same military effort.

The proliferation of humanitarian actors has undoubtedly influenced
such perceptions. While experienced relief workers with a long history in a
particular country have developed long-term relationships with local actors
and are sensitive to cultural mores, there are many stories of newly formed
NGOs making cultural blunders that have implications for the humanitarian
community in general. While NGOs and UN agencies are acutely conscious
of the differences between their organizations, affected populations, govern-
ments, and nonstate actors often perceive them as the same. At the same
time, competition between humanitarian agencies—fundamentally compe-
tition for funding—can also lead agencies to take risks by venturing into
areas where no one else dares to go.
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This chapter begins by exploring some of the dilemmas around “humani-
tarian space,” including security and perceptions, and then looks at two
additional dilemmas facing humanitarian work today: the gap between the
phasing out of humanitarian work and the beginning of development assis-
tance and the issue of accountability. The chapter concludes with an assess-
ment of how these dilemmas have shaped the international community’s
focus on protection.

Humanitarian Space

Humanitarian space is usually defined in terms of freedom—freedom to
access people in need, to evaluate needs, to distribute aid independently and
impartially, and to monitor impact. The phrase “humanitarian space” was
first used in reference to Central America in the early 1990s,? but it came into
widespread use when Rony Brauman, then president of Médecins sans Fron-
tieres (MSF) defined it as a “space of humanitarian action where we are free
to evaluate needs, free to monitor the distribution and use of relief goods,
and free to have a dialogue with the people.”® Given its widespread usage, it
is interesting to note that the “we” in the phrase seems to refer almost exclu-
sively to international actors rather than to affected communities.

The Inter-Agency Standing Committee took up the issue of humanitarian
space in 2007, setting up a working group to analyze changes in humanitar-
ian space and its effect on humanitarian work. The concept of humanitarian
space, the working group concluded, refers to both a safe physical location
and an operating environment conducive to effective humanitarian action.*
Interestingly, the concept of humanitarian space seems to be applied only in
situations of conflict. Humanitarian agencies may not have physical access
to people affected by an earthquake because the roads have been blocked,
but the assumption is that they are otherwise free to provide humanitarian
assistance. However, when disasters occur in areas of conflict, the question
of access can be especially complicated because governments typically try to
limit travel by humanitarian agencies to those areas.

UNHCR explicitly ties the concept of humanitarian space to protection,
defining it as

a social, political and security environment which allows access to pro-
tection, including assistance, for populations of concern to UNHCR,
facilitates the exercise of UNHCR’s non-political and humanitarian
protection mandate, and within which the prospect of achieving solu-
tions to displacement is optimized.’
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In other words, humanitarian space is not just about humanitarian agen-
cies being able to assist people affected by conflict but also about those agen-
cies being able to protect them. As the paper goes on to note, protection
activities usually are more political and more likely to generate opposition
than assistance: “Experience in certain operations has demonstrated that
protection-related activities, especially as they relate to internally displaced
persons (IDPs) are often less acceptable to governments than purely assis-
tance-driven programmes.”®

Humanitarian space can be limited by a number of factors. Most obvi-
ously, the conflict itself can prevent humanitarians from accessing people
in need. The breakdown of law and order that accompanies most conflicts
can lead to higher levels of criminality and to impunity when attacks against
humanitarian workers occur. Moreover, relief supplies are economic assets
that parties to a conflict often try to control. Humanitarian space also can
be limited by the government of an affected country when it believes that
the humanitarian agency is not acting in the country’s best interest—either
because it is allied with a donor government or party to the conflict or because
its programs conflict with the government’s priorities. For example, during
its military offensive against the Tamil Tigers in May 2009, the government of
Sri Lanka severely curtailed humanitarian access to civilians trapped behind
conflict lines. Humanitarian space can be limited by governments and non-
state actors that fear that humanitarian workers will witness serious human
rights violations and provide evidence to the International Criminal Court.
Armed groups can restrict humanitarian space because humanitarian actors
are perceived as partial to the government or occupying power or because the
groups oppose humanitarian efforts to empower local communities. Human-
itarian space also can be limited by the blurring of the distinction between
military and humanitarian organizations. For example, in Iraq, the United
States has used private contractors to provide assistance traditionally handled
by the government, the United Nations, and NGOs, such as water supplies
and education. In some cases, humanitarian actors are closely aligned with
the military, which contributes to the blurring of this distinction. Again, in
Iraqg UN humanitarian agencies are almost entirely dependent on multina-
tional forces for security, presence, and mobility. Finally, humanitarian space
can be limited by the culturally insensitive behavior of some humanitarian
workers or by perceptions that humanitarians are squandering resources or
that they are promoting specific social, cultural, or religious agendas.’

Apart from the conflict itself, perceptions are the main factor limiting
humanitarian space—perceptions by the population, by governments, and
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by armed elements that humanitarians are not who they say they are: impar-
tial providers of assistance to people in need. Some such perceptions come
from the presence of political groups or militias that also provide assistance,
but some stem from the growing involvement of humanitarian workers
with protection. Protection work—even when undertaken for humanitar-
ian reasons, with no link to a political agenda—is always political. To use
an example from a different area of work, to set the broken arm of a woman
who has been beaten by her husband is a humanitarian act. To try to protect
the woman by providing a safe space for her to live, by going to court to get
an injunction against her husband, or by physically coming between her and
her husband is a different order of interaction—one that is inherently more
dangerous for the person trying to protect the woman.

When humanitarian principles and humanitarian space intersect, impu-
nity is an especially tricky issue. As UNHCR spelled out in its paper on
humanitarian space,

UNHCR clearly has a strong interest, underpinned by its protec-
tion mandate, in advocating for impunity to be addressed, including
through national and (where appropriate) international criminal pros-
ecutions. At the same time, if UNHCR is perceived as facilitating such
processes, this may have serious implications for its continued presence
and activities. This requires a complex balancing of the imperative of
tackling impunity against a potential reduction in humanitarian space.?

When sixteen NGOs were expelled from Darfur in March 2009 by the
Sudanese government, the reason given was that they were collecting evi-
dence of human rights abuses to give to the International Criminal Court.
The involved NGOs denied that they had done that, and some observers
pointed out that the government had targeted precisely those NGOs that had
been most active in protection activities.” Calling for justice is consistent with
international humanitarian law; the dilemma is that if humanitarian agencies
provide evidence in the pursuit of justice, their neutrality is compromised.

The concern with seeking justice and ending impunity also is related to
security. When aid workers are attacked, humanitarian agencies want justice;
specifically, they want the attackers to be punished (which rarely occurs). But
it becomes difficult when humanitarian agencies can call for justice when
their workers are killed but are prevented from providing evidence against
forces attacking the civilians that they are trying to help.

The concept of humanitarian space usually is presented as a given—a
contextual factor that sets the limits to international humanitarian work.
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Dorothea Hilhorst and Maliana Serrano suggest the alternative phrase
“humanitarian arena,” in which “multiple actors seek and negotiate con-
siderations and delivery of aid while furthering their interests and shaping
conditions of aid.”'® That broadens the concept beyond international actors
to include local NGOs, nonstate actors, and local and national governments.
Humanitarian space is not just given, it is an operating environment that is
negotiated and that changes.

Security of Humanitarian Workers

All humanitarian actors face difficult decisions about how to balance their
responsibility to protect their own staff with their mission to assist and pro-
tect vulnerable people. Many humanitarian actors believe that in order for
international agencies to protect people, they need to be physically present
among them. While international law and norms clearly prohibit attacks on
humanitarian actors, the gap between the standards and their implementa-
tion is large.

International law addresses the issue of security of humanitarian workers.
In particular, the Convention on the Safety of UN and Associated Personnel,
adopted in 1995, is a key legal instrument that provides for the security and
the environment needed by United Nations and associated personnel to do
their work.!" The convention, which entered into force in 1999, addresses
general rights and duties of both states party to the convention and UN and
associated personnel and the individual criminal responsibility of perpetra-
tors of attacks against such personnel. In 2005, an optional protocol was
adopted by the General Assembly, making the convention easier to apply.'?

International humanitarian law defines the obligations of states to pro-
vide for or ensure access to humanitarian assistance in armed conflicts in
article 18 (2) of Protocol II (relating to victims of non-international armed
conflicts) of the Convention Relative to the Protection of Civilian Persons
in Time of War (the Fourth Geneva Convention, 1949). The UN’s Guiding
Principles on Internal Displacement state that

international humanitarian organizations and other appropriate
actors have the right to offer their services in support of the internally
displaced. Such an offer shall not be regarded as an unfriendly act or
interference in a State’s internal affairs and shall be considered in good
faith. Consent thereto shall not be arbitrarily withheld, particularly
when authorities concerned are unable or unwilling to provide the
required humanitarian assistance."
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Under international law victims of conflict have a right to international
protection and assistance when national authorities are unwilling or unable
to provide such assistance. Humanitarian access, which is an essential ancil-
lary right to protection and assistance, should not be considered a conces-
sion granted to humanitarian organizations."

On several occasions, the UN Security Council has taken up the issue
of attacks on humanitarian workers, most notably in resolution 1502 in
2003, which was adopted in the aftermath of the August 2003 attack on UN
headquarters in Baghdad. Among other provisions, the resolution includes
the following:

Requests the Secretary-General to address in all his country-specific
situation reports, the issue of the safety and security of humanitarian
personnel and United Nations and its associated personnel, includ-
ing specific acts of violence against such personnel, remedial actions
taken to prevent similar incidents and actions taken to identify and
hold accountable those who commit such acts, and to explore and
propose additional ways and means to enhance the safety and security
of such personnel.’

Three years later, the United Nations again took up the issue of attacks
on humanitarian workers, adopting resolution 1674, in which the Security
Council

Condempns all attacks deliberately targeting United Nations and asso-
ciated personnel involved in humanitarian missions, as well as other
humanitarian personnel, urges States on whose territory such attacks
occur to prosecute or extradite those responsible, and welcomes in this
regard the adoption on 8 December 2005 by the General Assembly
of the Optional Protocol to the Convention on the Safety of United
Nations and Associated Personnel.'®

This resolution reflects the fact that working for a humanitarian organiza-
tion is becoming increasingly dangerous. Not only are more aid workers get-
ting killed, they are getting killed because they are aid workers. The first sign
that the era of immunity from attack had ended for humanitarians occurred
in 1996, when six ICRC delegates in Chechnya were deliberately and brutally
murdered by masked gunmen while they slept in a hospital residence. In
Stoddard, Harmer, and DiDomenico (2009), the only recent comprehensive
study of the security of humanitarian workers, the authors note that
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international aid work has the fifth highest job-related death rate
among U.S. civilian occupations and is the only one for which the
cause of death is predominantly intentional violence. Between 1997
and 2005, nearly as many aid workers were killed in intentional vio-
lence as were international peacekeeping troops."”

In 2008, the number of deaths of aid workers exceeded that of UN peace-
keeping troops.'® In addition, the study found that nearly 80 percent of aid
worker victims were national staff and that the number of national staff victims
more than doubled between 1997 and 2005 while the rate for internationals
remained stable or declined. In other words, not only is humanitarian work
risky for everyone, it also is becoming increasingly dangerous for national staff
of INGOs and UN agencies. While risks to international aid workers may not
have greatly increased on an aggregate level, the perception of insecurity and
victimization by aid workers themselves has certainly grown."

There also is a double standard in media coverage of attacks, kidnap-
pings, and killings of humanitarian workers. More attention is given to cases
in which international staff are attacked than to cases in which victims are
local staff of international agencies—and even less attention is given to vic-
tims who are on the staff of national NGOs. While international organiza-
tions often assume that national staff face lower risks, studies have found
that assumption to be faulty. Among other things, fewer security resources,
including training and equipment, are made available to national staff than
to expatriate staff. With remote management becoming increasingly popular
as a way of continuing to work in dangerous areas without risking expatriate
staff lives, there are serious ethical issues about transferring risk from inter-
national staff to local organizations.?” Working through intermediaries may
be safer for international staff, but it increases the danger to the staff of the
intermediary organizations.

Growing security threats to humanitarian workers emanate in part from
their relationship not only with Western donor governments, but also with
governments involved in conflicts. For example, U.S. humanitarian NGOs
providing assistance in Afghanistan with or without funding from the U.S.
government often are perceived as supporting the U.S. military’s role in the
conflict. It is hard for any U.S.-based organization to be neutral—and per-
ceived as neutral—in a conflict in which the United States is a principal mili-
tary protagonist and sees civilian assistance as part of its military strategy.

Even when insurgent groups are very aware of the differences between
NGOs, UN aid agencies, and military forces, they may target humanitarian
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operations simply because it is easier to attack a UN facility than a military
one. Or they may deliberately want the shock value of violating international
standards and norms by attacking unarmed aid providers; in that respect
their motivations may be similar to those of terrorists who attack civilians.
Or in countries like Afghanistan, Iraq, and Somalia, attacks on humanitarian
workers may be intended to “undermine stability and authority, discour-
age the presence of humanitarian actors and send a violent message that aid
agencies are seen as part of a Western agenda.”” As Erik Abild of the Refugee
Studies Centre at the University of Oxford explains in the context of Soma-
lia, “the greatest concern for most agencies is that they are perceived to be
a part of a western agenda and connected to the American led “war on ter-
ror.”* But Abild goes on to say that the most disturbing part of his research
was “not that attacks were the result of perceptions of partiality or ineffec-
tiveness, but rather precisely because aid workers are effective.” Aid delivery
can confer legitimacy, and targeting of aid workers not only makes delivery
of aid more risky but also undermines the government’s authority by dem-
onstrating its inability to protect aid workers.”

The bombing of UN headquarters in Baghdad on August 19, 2003, not
only resulted in the deaths of twenty-one UN staff, including Sergio Vieira
de Mello, the special representative of the secretary-general, but also led all
UN agencies to withdraw their international staff from Iraq and to run their
Iraq programs through “remote management.” Although UN agencies have
since increased their international staff presence in Baghdad, their move-
ments remain highly restricted and they depend on the coalition forces for
security. The issue of security of UN staff in Iraq illustrates the complex
interaction between history, perceptions, and threats on the ground. While
the UN is seen in many parts of the world as an idealistic, neutral organiza-
tion, it has a different reputation in Iraq. The sanctions that the UN had
imposed on Iraq for years were tremendously unpopular among Iraqis and
resulted in widespread civilian casualties from restrictions on the import of
food, medicine, fuel, agricultural inputs, and other products needed for the
production of essential goods. The widespread corruption in the UN’s Oil
for Food program was well-known in Iraq, and many believed that UN offi-
cials were enriching themselves with Iraqi resources. Finally, the weapons
inspections were perceived as humiliating for the country. Even in the best
of circumstances, the United Nations would have faced an uphill battle in
reestablishing its credibility among the Iraqi public, and the circumstances
were far from good. Linking UN security to the coalition forces made it
almost impossible for the UN to present itself as a neutral, impartial agency
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concerned only with the well-being of the population. When UN staff arrive
in communities accompanied by U.S. or Multi-National Force—Iraq (MNF-
I) forces, their neutrality is immediately compromised.

Choices that the UN has made in Somalia also have had an impact on
the security of aid workers. As Abild explains, the UN chose to support the
Transitional Federal Government (TFG) in Somalia during the 2006-08
Ethiopian intervention. While that was in line with the UN’s standard sup-
port for the national government, it was interpreted in Somalia as favoring
one side in the conflict. Both donors and the UN were on record as sup-
porting the TFG, which created difficulties for humanitarian agencies, par-
ticularly in their efforts to reach populations in areas not under the control
of the TFG—which amounted to at least 98 percent of the country. “For
aid agencies to insist on impartiality and neutrality, and to operate in areas
controlled by non-TFG actors, was seen [by the UN and donor countries] as
undermining the state-building efforts of the UN and donors, and thereby
in opposition to their political agenda. In this sense, to be neutral became
political.”* By allying itself with a government that controls a small minority
of the territory, the UN is perceived as a party to the conflict—and hence as
a target by insurgent groups.

For years, the security of humanitarian workers depended on their accep-
tance by warring parties as impartial, neutral, and independent actors who
did not get involved in the politics of conflict. But the fact is that the United
Nations is a political body that makes political decisions. Through its Depart-
ment of Political Affairs (DPA) and Department of Peacekeeping Operations
(DPKO), the UN tries to bring about an end to conflict by negotiating with
warring parties, by applying sanctions to enforce Security Council decisions,
and by putting peacekeepers in the field to enforce peace agreements. Those
are not politically neutral activities. The UN’s humanitarian agencies—such
as UNHCR, UNRWA, UNICEF, and WFP—therefore face a difficult task in
trying to provide assistance in accord with humanitarian principles of neu-
trality and impartiality. While their security on the ground depends on their
being perceived as nonpolitical humanitarian actors, they are affected by
actions taken by other UN bodies, including the Security Council and other
departments within the secretariat. When UN agencies also try to protect
people, their task becomes even more difficult.

Humanitarian actors face terrible dilemmas in making decisions about
staff security. They need security to carry out their relief operations and to
try to protect affected communities, but when they rely on military forces,
they may create violent resentments that actually increase the threat to their
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safety. Yet traditional security measures often are inadequate. At the same
time, security arrangements that are too risk-averse may unduly limit access
to beneficiaries and thus limit humanitarian space.” Since the 2003 attack
on UN headquarters in Iraq, the UN has developed much stricter security
guidelines on staff travel and activity. Some have argued that the greatest
impediment to UN access to affected communities now is its own internal
security guidelines.

There also is a major dilemma in the fact that there is an inverse rela-
tionship between the safety of the operating environment for humanitar-
ian workers and human need. In today’s conflict situations, the greater the
human need, the more dangerous it is for humanitarian workers. In fact,
agencies usually are forced to withdraw or curtail their operations in areas
where human suffering is the greatest. In Darfur, for example, the areas of
greatest need are precisely the areas that humanitarians do not have access to
and therefore cannot help. Abild reports that in 2008 the number of interna-
tional aid workers in Somalia decreased by 50 percent, even as the estimated
number of people in need of assistance went up by 77 percent.”® Even when
agencies do not withdraw their staff, a “bunker mentality” often limits their
ability to reach affected populations. In Afghanistan, for example, travel out-
side of Kabul has been progressively restricted.”

How 1o PROTECT STAFF?

How do organizations protect their own staff¢ As discussed in chapters 3
and 4, different organizations have different provisions on the use of armed
escorts and private security companies. They also have different procedures
for making decisions on security. While UN security operations are highly
centralized, with decisions on staff travel to certain areas made by the UN
Department of Safety and Security (DOSS) in New York, the International
Committee of the Red Cross has decentralized its security operations. Deci-
sions on security at ICRC are made at the national level, reflecting ICRC’s
reliance on acceptance by the community for most of its protection. There
are three basic strategies to protect staff: acceptance by the local community,
protection (for example, limiting travel, protecting compounds, and remote
management), and deterrence (for example, using armed guards).?

Acceptance. The security policy of Red Cross/Red Crescent affiliates con-
tinues to be rooted in their humanitarian principles. The IFRC manual on
staff security lays out seven pillars of security, beginning with “acceptance.”
Acceptance includes political acceptance of the activities of Red Cross/Red
Crescent affiliates by the authorities as well as staff acceptance of cultural
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issues and operating methods. The second pillar of security, identifica-
tion, is of central and particular importance to the Red Cross. Concretely,
it is expressed in the requirement that that all staff wear their Red Cross/
Red Crescent badge while on duty; that staff vehicles and facilities be clearly
identified with the logo; and that all staff movements to sensitive areas be
announced in advance. The third pillar is information: collecting and shar-
ing security information, analyzing security incidents, and cultivating good
relations with the media. Security rules and regulations, which all staff are
expected to know and to follow and which are regularly updated, are the
fourth pillar. Personal behavior, the fifth pillar, includes a range of activi-
ties, from being aware of security problems and knowing local habits, dress
codes, and the like to being careful not to provoke others by behavior seen
as offensive. Communication is the sixth pillar, particularly the ability to
communicate clearly and effectively by radio. Protection, the seventh and
final pillar, includes selecting secure residences equipped with functioning
communication systems and emergency items.”

Many international NGOs have similar strategies for providing security
for their staff. Although the Red Cross/Red Crescent emblems are unique
in their universality, traditionally other organizations also have relied on
identification of their staff, facilities, vehicles, and other property as a way of
asserting their humanitarian character. And, of course, logos are important
for other reasons, such as increasing the visibility of agencies, which is useful
in raising funds to support their work.

But in Iraq, Afghanistan, and Somalia—all places where humanitarians
have been targeted—identification can increase the risk to humanitarian
operations. Casey Barrs lays out a number of strategies that can be used by
international organizations to continue their work while reducing the risk,
including downgrading identity (stop logo branding, forgo identification,
and obscure the agency’s paper—and funding—trail); downsizing infra-
structure; dispersing workers, supplies, and distribution sites; and delegating
work to others.” Such strategies can allow humanitarian operations to con-
tinue, but they entail costs and questions. There is a fine line between being
discreet and being dishonest. Conflicts often are characterized by an envi-
ronment of suspicion in which even unfounded accusations that humanitar-
ian agencies are spying or acting on behalf of political interests increase the
risk that agency staff will be targeted for attack.

The need to protect the staff of humanitarian organizations is directly
related to humanitarian efforts to protect populations at risk. Looking at
humanitarian operations in Iraq at the height of the violence in 2006, Greg
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Hansen found that “there is no substitute for presence. The low visibility
of assistance and protection efforts in Iraq confounds misperceptions about
humanitarian work and the lack of acceptance of humanitarian organiza-
tions.” And as international staff withdrew, attacks on Iraqi staff increased
in 2005 and 2006.”!

Remote Management. Remote management has been used in different
situations to continue service delivery when international agencies are no
longer able to operate in an area because of security concerns. Over the years,
in places as diverse as the Horn of Africa, Chechnya, and Myanmar, agencies
have worked from a distance through what typically were ad hoc arrange-
ments often known as cross-border operations. Today the term “remote
management” refers to the practice of transferring responsibility for service
delivery to local staff or local organizations while international staff provide
oversight from afar. There are various models of carrying out remote opera-
tions, which vary in the degree of decisionmaking authority that implement-
ing staff or partners have.

Carrying out operations remotely allows humanitarian work to continue
and avoids the complete closure of programs. But there are costs. Some have
argued that it simply transfers the risks from international to national staff. It
also changes the nature of the relationship between the international agency
and its beneficiaries: rather than having a direct personal relationship with
beneficiaries, the international agency becomes more of a funding/manage-
ment entity. And there are practical challenges, including less efficient service
delivery, difficulties in ensuring accountability, and the risk of corruption.*
Hansen found that the low-profile policies of international agencies in Iraq,
including remote management, also affected Iraqi staff, noting that “work-
ing relationships are under increasing strain as low-profile approaches dic-
tate that staff work from their homes, with less frequent face-to-face contact
within and between organizations.” He also found that the lack of interna-
tional presence contributed to the lack of trust and perceptions of sectarian
bias in decisions about allocation of resources and personnel management.*

But when the choice facing an agency is either to stop operations in an
area where people are in need or to work through local intermediaries, most
humanitarian agencies choose to continue operations in spite of the disad-
vantages of remote management.

Deterrence. The use of armed escorts to provide security to humanitarian
agencies has long been controversial. Humanitarian agencies have resisted
using such escorts, fearing that their neutrality would be compromised
by their close association with military forces. In 2001, the Inter-Agency
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Standing Committee developed nonbinding guidelines for the use of mili-
tary or armed assets in humanitarian operations; the guidelines begin with
the statement that “as a general rule, humanitarian convoys will not use
armed or military escorts” and then lay out the criteria to be used to deter-
mine when exceptions might be necessary as a last resort.** Exceptions may
be justified, the document notes, when the responsible political authorities
are unable to provide the necessary security, when the level of human need
is such that lack of assistance would cause unacceptable harm, when armed
escorts can be provided in such a way that the security of humanitarian staff
and beneficiaries is not compromised, and when the use of armed escorts
does not threaten the long-term viability of operations.*

Sometimes host governments require military escorts to protect humani-
tarian workers, as the government of Pakistan did in September 2010 when
it believed that there was a threat of violence against humanitarian agencies
working with flood-affected communities in rural areas. In that case, some
of the NGOs resisted the restrictions even though doing so meant that their
staff were unable to operate in certain areas. For example, Rebecca Barber
explained Oxfam’s position as follows:

In most cases, we are being told that this is for our own protection,
and because the police are responsible for our security. Oxfam under-
stands and appreciates the concern that the district police have for the
security of international staff, and we value their support. However,
Oxfam believes that travelling with police escorts compromises our
impartiality and independence, which are two of the core humanitar-
ian principles that guide all of our work. We also believe that the use
of armed escorts, rather than enhancing our security, has the potential
to undermine the safety and security of our staff and beneficiaries.*

In a wide-ranging survey of humanitarian organizations, Stoddard, Harmer,
and DiDomenico found that while most of the major humanitarian organiza-
tions have contracted for security services, the use of armed escorts remains
the exception and concentrated in a few countries—for example, Somalia.”

Perceptions

Humanitarian actors traditionally have relied on acceptance as a secu-
rity strategy. Acceptance is a function of how parties to a conflict and the
affected population perceive individual humanitarian organizations or the
humanitarian community in general. Relations with military forces can
influence their perceptions. “If humanitarian assistance is perceived, rightly
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or wrongly, as associated with military activities, being supportive of or as
being partisan to one party to the conflict, humanitarian actors at best lose
the acceptance necessary to operate safely, and at worst become deliberate
targets of attacks.”*®

But there are other factors that influence the way that humanitarians see
their work, the kinds of work that they do, and ultimately the way that they
are perceived in the community. Donors, beneficiaries, and humanitarian
organizations themselves expect humanitarian actors to do more than ever
before—not just to provide immediate relief but to build local capacity,
facilitate long-term development, and, increasingly, to protect people. In
fact, the efforts by humanitarian agencies to protect people may be leading
them into increasingly dangerous territory. Providing water, medical care,
tents, and food do not suffice—there also is the expectation that humani-
tarian agencies will keep people safe and that the aid that they provide will
enable the full realization of beneficiaries’ human rights.

Many humanitarians have concluded that it is not enough to simply alle-
viate suffering without seeking to address the causes of suffering. A common
anecdote repeated in various settings in the 1990s was the metaphor of relief
workers picking bodies and injured people out of a river. “It’s not enough
to bandage them up,” staff would say, “we have a responsibility to find out
what’s happening upriver and stop the bodies being thrown in the river.”
And yet addressing the causes of humanitarian emergencies is a challenge
to humanitarian principles of neutrality and impartiality. Moreover, most
of the international NGOs working in humanitarian assistance also work
in long-term development programs, and many have programs to work on
issues such as gender, the environment, children, health, and community
empowerment.

Humanitarians increasingly see themselves as agents of change or trans-
formation. In cases such as the Indian Ocean tsunami or the earthquake in
Haiti, the drive to “build back better” is based on the premise that humani-
tarian assistance should go beyond just meeting immediate humanitarian
needs—it also should create more just societies, more efficient governments,
and stronger civil society organizations. As Andrew Natsios testified,

[a]s the U.S. transitions from short-term humanitarian assistance
towards the reconstruction of Haiti’s shattered capital and economy,
our aid must alter the power structure within the Haitian government
and economy, to open the society up to genuine democratic principles
and to a free market economy.*
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Building democracy and capitalism are not objectives of most humanitar-
ian actors, but many make the case that building the capacity of local orga-
nizations not only helps the relief effort but contributes to the flourishing of
civil society, which in turn supports democratic processes.

Humanitarian actors frequently run into difficulty over gender issues.
The Red Cross/NGO code of conduct, for example, includes provisions that
dictate, on one hand, that aid is to be distributed on the basis of need alone
and, on the other, that local culture and customs are to be supported. In soci-
eties that consider women’s needs subordinate to those of men, distributing
aid on the basis of need alone can be a highly political act. For example, most
humanitarian agencies would find it difficult to provide schools for boys and
not for girls, yet providing education to girls can be perceived as meddling
with local culture. And efforts to protect women, including to protect them
from domestic violence, can be even more controversial, especially when
such efforts include human rights training for women.

A recent guide for humanitarian practitioners observed:

It would seem that a “new humanitarianism” is emerging, one that more
explicitly expands the humanitarian agenda to include governance,
livelihood security, social protection, and other more development-like
activities, focusing mostly on environments where risk remains con-
tinually high, state services continually low, and violence endemic—the
so-called “fragile” or inappropriately-named transitional states.*

As humanitarians have broadened the definition of humanitarian work
to include protection, they are perceived as more political actors. When that
is coupled with the increasing trend toward making humanitarian work an
instrument of political and military actors—as when NGOs or the UN are
expected to support a given political agenda through humanitarian action—
the question arises of whether the broader approach to humanitarian work
is still humanitarian.

Can there be humanitarian action without impartiality, neutrality, and
independence? In the Occupied Palestinian Territories, for example, is it
possible for humanitarian actors to remain neutral when the occupying
power limits access and delivery of humanitarian supplies? Can the actions
of humanitarian actors who depend on Western powers for their funding be
truly independent? The perception that humanitarian actors are not neutral,
independent, or impartial threatens their security and limits their ability to
act. This issue has been implicit in many of the critical studies on humanitar-
ian action in recent years.*!
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The Gap between Humanitarian Assistance and Development

For more than twenty-five years, the gap between relief and development has
been widely lamented. In theory, humanitarian agencies were intended to meet
the immediate needs of people affected by conflict or natural disaster to enable
them to survive; the agencies then would move out, presumably to tackle the
next humanitarian crisis, while development agencies moved in. But that has
never happened smoothly, in spite of wide recognition that a smooth transi-
tion between humanitarian and development assistance is in the best interests
of the affected community, its government, and international stability.*

The relief-development gap is due in part to differences in the ways in
which humanitarian and development actors work. The institutional cul-
tures of all UN and NGO actors are unique, of course, but humanitarian
organizations tend to stress rapid response, operational capacity, and flex-
ibility. They tend not to work through local governments in implement-
ing programs, and they often prefer to carry out operations themselves or
through established partners rather than take the time to build the capacity
of local partners. To overstate the case, the most important task for humani-
tarian agencies is to “get the job done”: to make sure that people are fed, that
water is available, that medical supplies are in the right place. In their view,
if the government or local actors can assist with delivery, fine; if not, they
should stand to the side while the international humanitarian community
carries out the work. In fact, emergency operations have been criticized for
actively disempowering local institutions, particularly local governments.*

There are limits to the sustainability of emergency programs, but emer-
gency response, by definition, is expected to be temporary. Humanitarian
actors often undertake programs that are intended to last beyond the emer-
gency, but although “schools and clinics which are rebuilt with the logo of the
European Commission Humanitarian Aid Office or USAID provide concrete
benefits to the local population . . . they do little to build the credibility of
national institutions in the eyes of the population in a manner which will sus-
tain longer-term peace and recovery.”** And building a school assumes that
the government will be able to pay the recurring costs of teachers’ salaries.

In contrast, development organizations work hand-in-hand with govern-
ments, and they emphasize the importance of process—the way that things
are done. Building local capacity is essential to their development mandate.
For development efforts to be sustainable, they must be rooted in the com-
munity and owned by the local population. The days are (hopefully) long
gone when international development organizations arrived in a country to
“do” development according to a predetermined plan. Humanitarian actors
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often see their development counterparts as slow, bogged down in bureau-
cratic procedures, and much too “cozy” with governments. Development
actors tend to see emergency responders as cowboys or lone rangers who
parachute in to provide assistance without considering community needs.

There also are differences in funding mechanisms. Humanitarian actors
depend on the ability of the international community to mobilize funds rela-
tively quickly through multilateral channels like the Consolidated Appeals
Process (CAP) and the Central Emergency Response Fund (CERF). Most of
the funds are used to support immediate relief rather than longer-term devel-
opment initiatives. Development actors have different funding mechanisms,
which are based on multiyear plans. It is clear that donors are more gener-
ous, at least in the initial phases of an emergency, in supporting life-saving
measures than initiatives that are intended to transition into development. A
review of the UN’s primary mechanisms for mobilizing emergency assistance,
OCHA'’s 2009 consolidated appeals and flash appeals—together amounting
to $9.7 billion in revised requirements—reveals that overall, while 92 per-
cent of the $3.3 billion requested for food was received, only 53 percent of
the $416,000 in economic recovery and infrastructure funds requested was
covered.” Furthermore, the requested amounts show the overwhelmingly
greater emphasis placed by the UN and its funding partners on food assis-
tance than on efforts intended to support the transition to development.

The term “early recovery” has emerged within the humanitarian commu-
nity as the latest effort to address the “gap” between relief and development.
Specifically, it refers to the transition in assistance from emergency response
to longer-term development. It is entrusted to the cluster on early recovery
led by the UN Development Program.

The early recovery cluster has devoted considerable energy to describing
what early recovery is, defining it as a multidimensional process, guided by
development principles, that seeks to build on humanitarian programs and to
catalyze sustainable development opportunities. Early recovery aims to gener-
ate to the extent possible self-sustaining, nationally owned, resilient processes
for postcrisis recovery, which encompass livelihoods, shelter, governance,
the environment, and social issues, including the reintegration of displaced
populations. It stabilizes human security and, where the opportunity exists,
begins to address the underlying risks that contributed to the crisis.*¢

According to the early recovery cluster, the objectives of early recovery
are to

—augment ongoing emergency assistance operations through measures
that foster the self-reliance of the affected population and meet the most
critical needs in order to rebuild livelihoods
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—promote spontaneous recovery initiatives by the affected population
and mitigate the rebuilding risk through self-help efforts, minimization of
secondary risks, and so forth

—establish the foundations for long-term recovery through rebuilding/
reinforcing local governance institutions, building capacity, and clearly
dividing roles and responsibilities among national actors.*

In fact, relief actors seldom leave immediately once a humanitarian crisis
is over. For example, UNHCR often has a long-standing involvement with
returning refugees and increasingly with returning IDPs. But humanitar-
ian agencies do tend either to reduce the scale of their involvement or to
change the focus of their activities, or both, once a political agreement has
been reached. While they may have been responsible for feeding thousands
of displaced people in camps, once the camps have been closed and a peace
agreement signed, they generally do not see it as their responsibility to con-
tinue providing food to people back in their communities. And development
actors rarely begin implementing programs as soon as a peace agreement is
signed. Just as most IDPs adopt a “wait and see” attitude before deciding to
return, so too development actors often wait until it is safe and until the war
is really, truly, completely over before they begin development programs.
Even so, it takes time before long-term plans can be developed. Thus, there
often is a gap—between the time that humanitarian actors decide that their
work is done and development actors determine that it is safe enough to
implement large-scale programs.

While humanitarian and development actors are talking about early
recovery, other actors refer to peace building, state building, and stabiliza-
tion operations, which usually are taking place at the same time. In all of
those efforts, there is a perceived need to show concrete signs of progress
quickly in order to prevent a resurgence of conflict. Early recovery, it should
be noted, is intended to apply to both conflicts and natural disasters while
peace building, state building, and stabilization refer exclusively to postcon-
flict situations. As Bailey and Pavanello illustrate, there is considerable con-
fusion about how early recovery relates to those broader initiatives even as
the focus in early recovery has shifted from linking relief and development to
integrating aid and security.*®

Meanwhile, the term “early recovery” has a different meaning in other
sectors. A report commissioned by the United Kingdom’s Department
for International Development (DFID), for example, explicitly excluded
humanitarian action, including protection of civilians, from its analysis of
early recovery activities. The report goes on to say that “[e]arly recovery
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strategy must be cognizant of humanitarian action, and facilitate and share
space with it, not compete with it—but humanitarian action is not the same
thing as early recovery, and should not be conflated with it.”*

The jury is still out on whether early recovery, as understood by the
humanitarian community, will succeed in bridging the gap between relief
and development. Given the decades-long discussion about the transition
from relief to development, there is a certain cynicism about whether this
new effort will yield concrete results. Moreover, most observers of the clus-
ter system see early recovery and protection as the two weakest clusters,
and there is concern that the focus on early recovery is simply “rebranding”
existing activities, which will not add any notable value to them.* The most
recent phase of the ongoing evaluation of the cluster system found systemic
obstacles to the functioning of the early recovery and the protection clusters,
including difficulties in defining their mandates, lack of expertise, and politi-
cal issues, such as concerns by humanitarian agencies about UNDP’s strong
links to governments “that are actively involved in conflicts or to integrated
missions and peacekeeping forces.”!

Early recovery, as defined by the cluster, sees protection as an important
component of its work under the general rubric of improving community
security and social cohesion. But protection usually is depicted as access to
justice, informal dispute resolution, and rule of law. UNDP’s policy on early
recovery states that “while longer-term reform of the security sector must
normally await a peace settlement, planning for DDR [disarmament, demo-
bilization, and reintegration] of ex-combatants must be initiated during early
recovery in order to stabilize the situation, reduce insecurity and promote
protection of civilians.” The early recovery clusters in countries affected by
conflict have sought to incorporate protection into early recovery activities.
In Uganda, for example, one of the seven programmatic categories identified
by the early recovery cluster is “improving protection, human rights and rule
of law,” while in Darfur, an early recovery program focused on rule of law,
including support for local lawyers to build up legal aid services and training
and support for judges to help them recognize and address sexual and gen-
der-based violence.”® In Timor Leste, Louisa Medhurst noted that the early
recovery cluster was started too late and the protection issues that it sought to
address were being addressed largely by government or other bodies.*

Nation building, state building, peace building/reconciliation, stabiliza-
tion, early recovery—all are terms currently used by different actors in deal-
ing with the multiple challenges of postconflict situations. But they are not
just terms. They are paradigms that determine the way that one looks at a
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particular issue and the solutions that one finds for a particular challenge.
For example, military actors focusing on stabilization and reconstruction
tend to see humanitarian assistance as a way of promoting security while
early recovery puts the focus on the transition to sustainable development.

Accountability to Beneficiaries

One of the main trends in the humanitarian field over the last fifteen years
or so has been the effort to increase agency accountability not only to donors
for the funds that they provide, but also to the individuals and communi-
ties that actually receive humanitarian assistance. Donors have developed
increasingly stringent requirements for reporting on the use of funds, and
there are watchdog agencies that provide comparisons of the ways in which
NGOs spend their funds. Accountability to beneficiaries has developed along
a separate track. For instance, the code of conduct in disaster relief for the
International Red Cross and NGOs states, “We hold ourselves accountable
to both those we seek to assist and those from whom we accept resources”
while another principle states that “ways shall be found to involve pro-
gramme beneficiaries in the management of relief aid.”

Accountability to beneficiaries is not the same thing as consulting with
beneficiaries in program design. “Whilst learning from ‘beneficiaries’ in
order to enhance an organization’s strategy for change is essential, this is
different from being accountable to them. Accountability has to do with
how one manages the unequal distribution of power in places when those
that are meant to benefit from one’s work have weak political and economic
voice.”*® In other words, consulting with beneficiaries is good program plan-
ning, while accountability involves being responsible to the “consumers” of
aid. Mechanisms for soliciting feedback on programs from beneficiaries have
been difficult to implement.””

The drive for accountability to beneficiaries has been largely an NGO ini-
tiative. The principles of the Good Humanitarian Donorship initiative, for
example, while reaffirming the importance of accountability, do not mention
accountability to beneficiaries. Several donor governments, however, have
taken up the issue, notably ECHO (the European Commission’s humanitar-
ian aid department), which now includes beneficiary accountability in its
risk assessment guidelines to auditors, and DFID, which has incorporated
accountability features in its funding guidelines.™

Over the past decade, accountability has become a major issue for NGOs,
which have used a rights-based approach in their efforts to develop common
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standards. Leading those efforts has been the Sphere Project, which was
launched in 1997 to improve the quality of assistance and to enhance the
accountability of the humanitarian response through an explicit rights-based
approach. Sphere’s handbook, first published in 2000, includes its Humani-
tarian Charter, which is intended to be for all humanitarian actors, as well
as minimum standards for humanitarian assistance and proposed universal
standards in fields such as nutrition and water/sanitation. The 2004 edition
incorporated the additional cross-cutting issues of gender, children, elderly,
disabled, HIV/AIDS, and protection.”

The humanitarian charter developed by Sphere is an aspirational docu-
ment: “This Charter expresses the shared belief of humanitarian agencies
that all people affected by disaster and armed conflict have a right to receive
assistance and protection to ensure the basic conditions for life with dig-
nity.”* It acknowledges that needs are met by communities themselves but
reaffirms the primary responsibility of the state to “provide timely assistance
to those affected, to ensure people’s security, and to provide support for
their recovery.”

The charter and accompanying standards represented an effort to apply
a rights-based approach to humanitarian assistance—a marked departure
from the prevailing view at the time, which was that humanitarian assis-
tance was all about responding to needs. Over the years, Sphere has become
the gold standard, and it is used in many different countries and contexts—
including those in which the Sphere standards are seen as aspirations rather
than as minimum standards. In many cases, conditions make it impossible
to attain those standards, especially insecurity, lack of access, and lack of
sufficient resources. Sphere standards also go beyond providing a means of
evaluating individual agency performance by “providing a basis for defining
a common agenda and a set of criteria for gauging collective performance.”®

But Sphere has not been without its critics.®? As James Darcy, one of the
original drafters, has said, “perhaps the greatest danger lies in creating the
impression that the achievement of the conditions necessary for life with
dignity is both the responsibility of agencies and lies within their power to
bring about.”® The 2004 evaluation found that “the Sphere Project is per-
ceived to be an important and positive influence on the practice of contem-
porary humanitarian assistance” and that “the adoption of the rights-based
approach has been a major influence on the thinking and the operations of
many NGOs and other humanitarian agencies.”® However, the evaluation
also found that the “rights-based approach”—the cornerstone of Sphere’s
approach to humanitarian assistance—was not well understood.
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Dufour and others question the rights-based approach: “It is one thing for
a refugee to have the right to non-refoulement; it is another to have a right to
adequate water supply.”® They note that applying the Sphere standards does
not guarantee that the activities carried out are also humanitarian, citing as
an example the U.S. army’s application of Sphere standards in Afghanistan.
They note discrepancies in the way in which basic human rights are applied.
“In Bosnia, for example, ensuring affected populations’ dignity entailed pro-
viding affected populations with consumer goods they relied on in their daily
lives, e.g. plastic diapers for babies and ladies” hygienic items—a luxury by
Rwandan standards.”®® These discrepancies raise questions about the uni-
versality of basic rights. There also are questions about who is responsible
for respecting the right to humanitarian assistance—national authorities, aid
agencies, donor governments? Dufour and others cites a donor representa-
tive commenting on the Sphere evaluation: “Donors would go crazy if we
told them shelter was a right. Can you imagine someone suing the U.S. State
Department for human rights violations for not giving them adequate shel-
ter?”%” Sphere also can be used to legitimize the actions of nonhumanitarian
actors. “An officer from the coalition in Afghanistan expressed his surprise
at NGOs|[’] reactions against the engagement of the military in humanitarian
operations: ‘Why are they against us? We also use the Sphere standards.””®

Discussions on the Sphere standards foreshadowed some of the current
discussions on protection in raising questions about the relationship of a
rights-based approach to humanitarian action. Following several years of
discussion, in 2009 the Sphere board agreed to develop a chapter on protec-
tion to help agencies using the Sphere standards to understand how a gen-
eral humanitarian approach can address protection needs. The draft chapter
focuses on five aspects of protection: preventing unlawful discrimination
among affected people; shielding people from physical harm or infringe-
ments of their dignity; ensuring that affected people have access to means of
subsistence; allowing people to assert their rights; and ensuring that people
can exercise their freedom of movement and choice of residence.®” While
Sphere standards in other sectors establish minimum standards, that is
not the case with the protection chapter “because protection by definition
depends on a contextual analysis of who is at risk, of what, from whom, and
at what moment.””

ICRC’s professional standards for protection work devote considerable
attention to ensuring that affected communities are not put at risk when
actors are engaged in protection. The standards stress the importance of the
participation of at-risk populations in protection activities, in part because



Humanitarian Dilemmas 197

by doing so, they can better judge the performance of protection actors and
increase accountability. However, the standards note that the imbalance of
power between the communities and protection actors limits accountability.
And communities have little recourse when the work of protection actors is
“inadequate, inappropriate or ineffective.””!

ALNAP, the Active Learning Network for Accountability and Perfor-
mance, published a guide for humanitarian agencies that includes helpful
practical advice for including a protection dimension throughout their work,
from setting protection objectives to monitoring protection outcomes.’”> The
guide notes that humanitarian assistance can be an entry point to protection,
that protective assistance can save lives, that information serves a protection
role, and that presence and accompaniment also are important in protecting
the human rights of beneficiaries.”

The Humanitarian Accountability Partnership International (HAP-I)
was established in 2003 to hold its members accountable for the work that
they do—accountable to beneficiaries and accountable to each other.™

These rights-based networks and standards contribute to NGO involve-
ment on the ground in areas where refugees’ rights are being violated. For
example, to respond to the violation of refugees’ rights to education, the
Inter-Agency Network for Education in Emergencies (INEE), made up of
UN agencies and NGOs, was established. After extensive consultations with
more than 2,250 individuals from around the world, INEE recently launched
global minimum standards for education in emergencies, chronic crises, and
early reconstruction.” Those standards provide a tool for NGOs working
with refugees and IDPs and a standard for determining when basic human
rights are not being met.

On the ground, NGOs have sometimes taken the lead in developing stan-
dards for their own operations. In Afghanistan, for example, NGOs often
are confused with private contractors and for-profit organizations. “In the
given situation of Afghanistan, where many people register and pretend to
be an NGO, we needed to clarify our standards of operations,” said Anja De
Beer, executive coordinator of the Agency Coordinating Body for Afghan
Relief (ACBAR), in explaining the development of a new code of conduct.
That code of conduct, signed by ninety of the some 2,400 national and inter-
national registered NGOs that operate in different areas of the country, was
developed in light of accusations of NGO misuse of funds.”

Accountability to beneficiaries is an idealistic endeavor rooted in the
desire of many humanitarian agencies to move beyond the traditional power
dynamic inherent in donor-recipient relationships to develop means of
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ensuring that their work fully respects the rights and dignity of those whom
they assist. It is an effort to translate principles into practice. But it is not a
risk-free activity, particularly when it comes to protection. In conflict situa-
tions, it is impossible for humanitarian agencies to make the kinds of prom-
ises to protect people that they can make to provide a minimum number
of liters of water a day. While they may have difficulties in providing water
because of conflict or political obstacles, providing water and providing pro-
tection entail different responsibilities. Humanitarian agencies should not be
expected to explain why they were unable to prevent an attack on a village
or the rape of a woman collecting firewood. It is not their responsibility.
They certainly can prevent discrimination in the distribution of assistance,
but ensuring recipients’ freedom of movement and choice of residence often
lies outside their area of competence. While they can take steps to mitigate
armed attacks by providing shelter or treating the wounded, some actions
are beyond their control.

The three humanitarian dilemmas discussed here—shrinking humani-
tarian space, confusion over the transition from humanitarian emergency
to long-term development, and accountability to beneficiaries—all come
together in the difficult period following a conflict. There has been an
assumption that the processes are linear—that a conflict is followed by peace,
that relief assistance is replaced by long-term development activities—but
the reality is that they unfold unevenly over time and usually not in a clear
linear pattern. Humanitarian assistance often is needed after a peace agree-
ment has been signed. Even during conflicts, there often are opportunities to
introduce community-based development initiatives.

The terms “stabilization,” “stability operations,” and “stabilization and
reconstruction” are used most often by the military. Initially referring to the
need to ensure security in the immediate postconflict period, when military
forces are obviously needed, stabilization has come to encompass a range of
activities to be carried out by the military and/or civilian operations. “Again
and again, those who have fought insurgencies have learned that they cannot
win without public support and that they cannot gain that support without
improving and protecting local lives and livelihoods.””” There is increasing
awareness among military actors that successful stabilization and recon-
struction involves the collaboration of a range of political and humanitarian
actors and that there are areas in which civilian action must be dominant.
“The single most important contribution that U.S. military personnel can
make to humanitarian efforts is to ensure a reasonably secure environment
that enables relief agencies to operate freely and access needy populations.””®
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While that poses logistical dilemmas for military actors, it often raises red
flags for civilian humanitarian actors who believe that their security, access,
and ability to work depend on being perceived as impartial humanitarian
actors—which means keeping their distance from the military.” In other
words, it is precisely in the postconflict or “early recovery” phase, when
humanitarian agencies are trying to hand over the work to development
actors, that humanitarian space is most at risk of being restricted by the blur-
ring of lines between military and civilian actors.

So where does accountability to beneficiaries fit in this picture? It may
well be that humanitarian agencies are working to establish this “new” line of
accountability as an alternative to accountability to their donors, particularly
to donors seeking to use them to support political and military objectives.
An alternative explanation is offered by John Mitchell, who wrote that the
new level of participatory rhetoric serves for some

a dual purpose: not only does it sidestep the problem of demonstrat-
ing impact, but it also fits with the current geopolitical agenda and the
tactics for winning the war on terror. The reality is that, despite the
humanitarian principles of impartiality and proportionality, most aid
remains tied to bigger political objectives. As this ‘war’ increasingly
involves winning hearts and minds, so the importance of consultation,
of understanding people’s views and needs, increases. In this context,
the language of participation contains within it both humanitarian
ideals and military and political objectives.®

Accountability to beneficiaries also is linked with emerging concepts of
community-based protection, defined by ActionAid’s manual as “activities
aimed at facilitating individuals and communities to achieve respect for their
rights in safety and dignity.”® While acknowledging that not all community-
driven and —determined action is positive or protective, this approach “shifts
the focus away from international humanitarian and development actors as
the starting point of protection interventions, and towards supporting com-
munity and local partners in their own efforts.”® And community-based
protection also implicitly tries to deal with the gap between the relief and
development activities of international actors by building the capacities of
communities not only to protect themselves from immediate danger but also
to strengthen community resilience for the long term as well.



Natural Disasters and Protection

Whena large-scale natural disaster occurs—such as the 2004 tsunami
in South Asia or the 2010 earthquake in Haiti—the international humanitar-
ian community springs into action. Search and rescue teams are deployed by
governments, humanitarian agencies mobilize staff, communications systems
are set up, and large quantities of relief goods are shipped off to help people
in need. The priority is always the delivery of life-saving assistance, and until
the last five or six years, that was assumed to be the sole criterion for evaluat-
ing the success of relief efforts. Since the 2004 tsunami, however, there has
been growing concern with the protection of people affected by disasters and
an awareness that, just as in the case in armed conflict, assistance may have
negative effects on communities and on power relations between donors and
recipients of aid. As Alex de Waal has written, “power inequities are typically
accentuated in all stages of disaster, from prevention and insurance, through
protection and evacuation at the height of crisis, to relief and rehabilitation.”™
Those who are providing assistance and protection have power and resources
that are desperately needed by communities in the aftermath of a disaster.?
Just as the international community has embraced the concept of protection
in responding to people affected by conflicts, so too has it accepted the need
to take protection into account in planning and delivering assistance and in
assessing the humanitarian response to natural disasters. This chapter looks
at the protection issues arising from natural disasters.

Defining Natural Disasters

Definitions of “natural disaster” focus either on the magnitude of the natural
hazard or the response capacity of the affected community, both of which are
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important and related to protection issues. “Natural disaster” is defined in the
Operational Guidelines on Human Rights and Natural Disasters, endorsed
by the Inter-Agency Standing Committee in 2006, as “the consequences of
events triggered by natural hazards that overwhelm local response capacity
and seriously affect the social and economic development of a region.” The
International Disaster Response Law Guidelines put forward by the Interna-
tional Federation of Red Cross and Red Crescent Societies (IFRC) define a
disaster as

a serious disruption of the functioning of society, which poses a sig-
nificant, widespread threat to human life, health, property or the envi-
ronment, whether arising from accident, nature or human activity,
whether developing suddenly or as the result of long-term processes,
but excluding armed conflict.*

There are difficulties in distinguishing between “natural” and “man-
made” disasters, an observation that is commonly made in humanitarian
circles. To avoid the problem, such events often are referred to simply as
disasters or disasters triggered by natural hazards. Some would go so far as to
argue that there are no “natural” disasters—that a “disaster” is the result of
the failure of authorities to prevent negative effects of natural phenomena or
their failure to respond adequately. Most humanitarian actors recognize that
disasters result from both natural phenomena and human actions. For exam-
ple, mudslides increase in Nepal as a result of both glacier runoff (a natural
cause, although one that may be accelerated by global warming) and defores-
tation (a man-made cause). The devastating toll on Haiti of four hurricanes
in 2008 was obviously the result of the storms themselves, but certainly they
were exacerbated by long-term deforestation and poor government policies.
In fact, in that year, deadly hurricanes hit both Haiti and Cuba, but while 700
people died in Haiti, only seven fatalities were reported in Cuba.’

Another burning definitional issue that often comes up in humanitarian
circles is the relationship between sudden-onset and slow-onset disasters.
While floods, hurricanes, and earthquakes occur with little advance warn-
ing, it may take months or years for droughts or environmental degradation
to seriously affect the development of an area or to overwhelm local capac-
ity. While the difference between the two makes intuitive sense, there is no
consensus on the dividing line between sudden- and slow-onset disasters.
For example, flooding (usually considered a sudden-onset disaster) some-
times occurs over a period of weeks while some droughts occur over a period
of months. Humanitarian actors are always on the front line in responding
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to sudden-onset disasters, but local communities and development actors
are usually the first to sound the alarm about slow-onset disasters. As dis-
cussed in chapter 9, the distinction between sudden- and slow-onset disas-
ters is especially relevant to projections about the effects of climate change
on displacement.

In the course of 2009, there were 335 natural disasters worldwide, which
killed 10,655 people, affected more than 119 million others, and amounted
to over $41.3 billion in economic damage.® And that was considered a rel-
atively good year in comparison with some others. For example, in 2008,
disasters took the lives of more than 235,000 people, affected 214 million,
and resulted in economic losses of over $190 billion.”

As Margareta Wahlstrom pointed out in 2007, “over the past 30 years,
disasters—storms, floods and droughts—have increased threefold accord-
ing to the UN International Strategy for Disaster Reduction (ISDR).”® Some
disasters are large, high-profile events, well covered by the media, that attract
significant amounts of international assistance, but most are much smaller
in scale and never make it to the front pages of international newspapers.
The cumulative impact of smaller-scale disasters can be as devastating to
a community as a large, one-time catastrophic event and yet generate far
less response. Often the news coverage of a particular disaster is determined
by what other news events are taking place at the same time. Thus, “when
Hurricane Stan hit Guatemala roughly a month after Hurricane Katrina, it
resulted in a similar number of fatalities but generated only a fraction of the
media coverage and subsequent aid response.”

Despite the increasing frequency and severity of natural disasters, many
humanitarian actors continue to see natural disasters and those displaced
by them as marginal to the central thrust of humanitarian action: respond-
ing to those affected by conflict. The assumption has been that conflicts and
natural disasters are fundamentally different and that response to natural
disasters is basically a question of logistics while complex emergencies and
conflicts always bring forth protection issues. There is, after all, a large body
of international law—international humanitarian law—that applies exclu-
sively in situations of conflict. Refugee law applies only to those persons dis-
placed across national borders because of persecution and war—not to those
fleeing drought or earthquakes. And certainly there are different causes and
consequences in conflicts and disasters. But recent research indicates that
often the impact of conflicts and disasters on communities is similar and
that humanitarian response is especially complex when disasters strike com-
munities already weakened by conflict.
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Similarities between Conflict-Affected and
Disaster-Affected Communities

Those affected by conflicts and disasters share many of the same character-
istics. First, the human experiences of those affected by natural disasters and
conflicts are very similar. For example, people displaced by both flooding and
fighting often lose family members, endure separation of family members,
lose their possessions, and experience trauma and depression. They have
similar protection and assistance needs. They lose important documents,
which limits their ability to access public services.!” They lose property, and
it may take years (if ever) before they receive compensation for their loss.

In both conflicts and natural disasters, vulnerable groups suffer more. For
example, globally, for every adult male who drowns in a flood, three to four
women die."" One study of a 1991 cyclone in Bangladesh noted that many
women perished with their children at home because they had to wait for
their husbands to return and make the decision to evacuate.'? Sexual abuse
and rape of women often is a tool of war, and gender-based violence—car-
ried out within the family and community as well as by external groups such
as gangs, military forces, and police—is unfortunately a common occurrence
among women displaced by both natural disasters and conflict. Children
displaced by both natural disasters and conflicts often are more susceptible
to recruitment by armed forces and to trafficking. Vulnerable groups also
frequently experience discrimination in the provision of assistance. In many
camps where persons displaced by conflict live, food is—at least initially—
more likely to go to healthy men than to children or persons with disabilities.
And in New Orleans, the elderly, immigrants, and African American com-
munities suffered disproportionately from the effects of Hurricane Katrina."

Second, displacement is a common result of both disasters and conflicts,
and most people displaced by either remain within their country’s borders.
They are internally displaced persons (IDPs), as defined in the UN Guiding
Principles on Internal Displacement, and they have the full range of rights
included therein. It is their national governments that are responsible for
protecting and assisting them and facilitating durable solutions for their
displacement. When the guiding principles were drafted in the mid-1990s,
there was considerable discussion about whether or not to include those dis-
placed by disasters. The decision to include them was based on the fact that
those displaced by natural disasters also experience human rights violations.
Even though people uprooted by natural disasters ultimately were included
in the guiding principles, Roberta Cohen points out that governments often
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have gone to great lengths to avoid referring to them as IDPs. In Aceh, for
example, the government labeled those uprooted by the tsunami as “home-
less,” and U.S. government officials described those displaced by Hurricane
Katrina as “refugees,” “evacuees,” and finally “disaster victims.”'*

Third, poverty makes things worse for both victims of natural disasters
and victims of conflict. Natural disasters in poorer countries have higher
casualties than disasters of similar magnitude in wealthier countries. For
example, on December 10, 1988, the Spitak earthquake, registering 6.9 on
the Richter scale, hit Armenia, killing at least 100,000 people and leaving
500,000 to 700,000 homeless."> Shortly thereafter, the Loma Prieta earth-
quake occurred in San Francisco, California. Measuring 7.1 on the Richter
scale, it killed 6 people and damaged 12,000 homes, leaving 3,000 homeless.'¢
More recently, an earthquake in New Zealand destroyed 100,000 homes, but
remarkably caused no human fatalities. The United Nations Development
Program (UNDP) reports that while on average the fifty poorest countries
are exposed to only 11 percent of the world’s natural hazards each year,
they suffer 53 percent of the deaths. In contrast, countries with high levels
of human development, despite their exposure to 15 percent of all hazards,
account for only 1.5 percent of the death toll."”

Within countries, it is almost always the poor and marginalized who are
disproportionately affected by natural disasters. They tend to live in less safe
environments and housing. Shoddily constructed slum dwellings are more
vulnerable to earthquakes, landslides, and flooding than the homes where
the rich are more likely to live. As witnessed in the January 2010 earthquake
in Haiti, the neighborhoods in which the country’s elite lived were less
impacted by the tremors, and their homes were more likely to withstand
the shocks than those in poorer neighborhoods, which tended to be poorly
constructed on more marginal land, to be built more closely together, and to
house more people.'® Poverty, conflict, and natural disasters also are inter-
connected, as explored below.

There are other, less obvious similarities between those displaced by
natural disasters and conflicts. In both cases, it is the responsibility of the
state to protect and assist affected individuals and communities, but inter-
national actors usually respond when the state’s capacity is limited. The
international system of response to both natural disasters and conflict is
fairly well developed, although in both cases there seems to be a greater
initial response to high-profile crises that diminishes as situations become
protracted. The weakest point in the international system for both natural
disasters and conflicts is prevention or mitigation. In the case of natural
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disasters, early warning systems have been developed—although, of course,
more could be done.”

But early warning systems alone are not enough. In the case of natural
disasters, the international humanitarian community has come up with
the Hyogo Plan of Action and the International Strategy for Disaster Risk
Reduction,” which offer concrete suggestions for reducing the human
impact of natural disasters; unfortunately, they are not yet priorities for
most national governments or international donors. In the field of conflict
prevention, many early warning initiatives are under way—by civil society,
governments, and international organizations—but at times lack of political
will and the pesky issue of sovereignty create insurmountable obstacles to
acting on warnings, even when they are timely.? Human rights activists, for
example, long warned that the political situation in Rwanda was explosive,
just as humanitarian workers warned of an upcoming famine in Ethiopia
in 1983—two years before it attracted major media attention. Early warn-
ing without early action does not prevent either conflicts or the devastating
effects of natural hazards.

Research is scarce, but there appear to be some differences between
conflict-induced and natural disaster—induced displacement, although in
most cases, the differences are not absolute, but differences in degree. First,
solutions may be different for those displaced by natural disasters and by
conflicts. For all IDPs, the UN Guiding Principles on Internal Displacement
spell out three solutions—return to the place of origin, integration into the
place of displacement, and settlement in another part of the country—and
stress that IDPs should have the right to choose the solution. But in some
natural disasters, IDPs do not have the option of return—for example, those
displaced by riverbank erosion in India or by the volcanic eruption on Mont-
serrat, which rendered more than half of the Caribbean island uninhabitable.
The issue of inability to return assumes greater importance in the context of
climate change (discussed further in chapter 9). If predictions that sea levels
will rise as a result of climate change are correct, the option of returning for
those displaced is likely to be difficult or nonexistent. For IDPs displaced by
conflict, return to the community of origin always remains an option—even
though it may be politically difficult and may take a long time to realize.

A second possible difference is that generally those displaced by natural
disasters are likely to return home more rapidly than those displaced by con-
flicts. One of the few studies to systematically compare duration of displace-
ment by its cause found that 80 percent of those displaced by natural disasters
in four South Asian countries had been displaced for one year or less, while
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57 percent of those displaced by armed conflict and 66 percent of those dis-
placed by development projects had been displaced for more than five years.*
However, this difference also may be one of degree. Some Central Americans
still are displaced from Hurricane Mitch in 1998, although there is no system
for tracking and monitoring the extent to which they have found solutions.
In both conflict- and natural disaster—induced displacement, sometimes gov-
ernments simply decree that displacement has ended, as in Angola and Sierra
Leone. The Inter-Agency Standing Committee has adopted the Framework
for Durable Solutions, which maintains that the ending of displacement is
a process during which the need for specialized assistance and protection
diminishes; it involves both the process by which solutions are found and the
conditions of return, integration, or resettlement.”

A third difference—or difference in degree—is that the number of people
who cross national borders because of natural disasters seems to be much
lower than the number of those displaced internally. In many cases, conflicts
force people to leave not only their communities, but also their countries.
Thus, it is common to have both refugees and IDPs from the same con-
flict—for example, Sudanese displaced in Darfur and Sudanese refugees in
neighboring Chad or Iraqi IDPs and Iraqi refugees in neighboring countries.

Those who are forced to flee their countries solely because of natural
disasters are not considered to be refugees under international law. In some
cases in which people have crossed national borders because of natural disas-
ters, such as those fleeing the Ethiopian famine in 1984-85, the humani-
tarian community has provided assistance as if they were indeed refugees.
However, famines are at least as much the result of political actions as of
natural causes.?

The argument is sometimes made that national authorities are more likely
to accept international assistance for people displaced by natural disasters
than for those displaced by conflicts because it is less “political.” However,
the recent case of Cyclone Nargis in Myanmar is evidence that acceptance of
foreign assistance is far from certain or automatic. And three years ago, in
the aftermath of Hurricane Katrina, the U.S. government was unwilling—or
unable—to accept immediate offers of assistance.”

In conflict situations, multinational forces have been used in a number
of cases, such as Bosnia, Afghanistan, and Iraq, to protect the delivery of
humanitarian relief.” But, as discussed earlier, their presence often is contro-
versial because many humanitarian actors feel that the involvement of mili-
tary forces contradicts the humanitarian principles of neutrality and inde-
pendence.” Military assets are generally more accepted in natural disasters
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because their engagement is seen as less “political” and their countries less
tied to the causes of the disaster. There also seems to be an assumption that
military responses to natural disasters are more motivated by humanitarian
concerns and hence more “neutral” than in conflict situations.?®

However, as Walter Kilin, the UN representative of the secretary-general
on the human rights of IDPs, pointed out with respect to tsunami-affected
countries:

While it is often the case that the military is the national institution
most equipped with the logistics, personnel and supplies to undertake
initial rescue and humanitarian response to large disasters, ongoing
military control of aid and of camps can also endanger beneficiaries,
because it can heighten the IDPs’ vulnerability to sexual exploitation
and abuse as well as children’s military recruitment, and dampen dis-
placed persons’ ability to control decisions affecting their lives. This
risk is especially high in situations of internal armed conflict, where
the proximity of the military can render the camps a military target for
no-state armed groups.”

Military officials themselves often see clear connections between their
overall military capacity and their support for disaster assistance, as evident
in the following comments from U.S. Army Major Kelly Webster on return-
ing from his deployment to Haiti:

The similarities between COIN [counterinsurgency] and FDR [foreign
disaster relief] operations are innumerable. The basic skills associated
with successful counterinsurgency campaigns (addressing the needs of
the people; coordinating simultaneous actions across multiple lines of
effort; working by, with, and through diverse partners to win the trust
and confidence of the population) proved readily transferable to disas-
ter relief operations. . . . Faced with a humanitarian crisis of historic
proportions, differences and longstanding misperceptions quickly
faded into the background. Over time, several of the NGOs became
the BCT’s [Brigade Combat Team’s] closest relief partners.*

The Relationship between Natural Disasters and Conflict

The relationship between disasters and conflict plays out in different ways.
In some cases natural disasters occur in places where conflict has already
disrupted the lives of people—for example, the Philippines, Iraq, Somalia,
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Kenya, Colombia, and Haiti. Because the definition of “natural disaster” is
linked to a society’s response capacity, state and social structures that have
been weakened by conflict are less likely to be able to respond to the effects
of a natural hazard, making it more likely to result in a natural disaster. For
example, in 2010 the extreme weakness of the Somali government (which
controlled only a small area of the capital city) as a result of long-standing
conflict left it unable to respond to either the drought or floods occurring in
the country. If there were no conflict in Somalia, both the state and commu-
nity institutions would be better able to cope with natural hazards, perhaps
avoiding disasters all together.

Although the situations vary, the occurrence of a natural disaster in an
area affected by ongoing conflict can lead to increased misery for people
whose lives have already been disrupted. For example, in the Philippines,
camps for people displaced by conflict in Mindanao were flooded in 2008,
undermining their ability to cope.’® A natural disaster can lead to further
displacement, as when people displaced by conflict are forced to move yet
again because of the disaster. In the case of the Mindanao floods, some of the
conflict IDPs were forced to move again because of the flooding. Following
the tsunami in Sri Lanka, some of those displaced by the conflict there were
displaced again.

In addition, natural disasters occurring in conflict areas can increase the
hardship on communities hosting the displaced. In Somalia, rural areas
hard-hit by flooding in 2009 were already having difficulty growing suffi-
cient food for their communities, and the arrival of Somalis displaced by
the fighting in Mogadishu increased the strain. The majority of recent IDPs
from Mogadishu went to the nearby Afgooye corridor—making it the “high-
est density of internally displaced persons in the world—over half a million
IDPs along a stretch of 15 kilometers of road.”*

Finally, natural disasters occurring in conflict areas often mean greater
difficulties for relief agencies in accessing affected communities. That is
the case particularly where governments are unwilling to extend access to
humanitarian actors. For example, after the 1990 earthquake in Gilan prov-
ince in Iran, which measured 7.7 on the Richter scale, killed 50,000 peo-
ple and decimated entire villages, the government initially insisted that the
country would handle the crisis on its own and turned away international
assistance.” By the time that the government was willing to enlist assistance
from abroad, a significant proportion of those affected reportedly had died
otherwise preventable deaths.** A similar initial rejection of international aid
by the government of Burma/Myanmar following Cyclone Nargis in May
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2008 complicated the relief effort. In the aftermath of severe flooding in Pak-
istan in July-August 2010, the government facilitated humanitarian access to
many of the affected areas but maintained security restrictions in the Feder-
ally Administered Tribal Areas (FATA) and Balochistan—areas where many
thousands had already been displaced by conflict.

Conflicts exacerbate the impact of natural disasters by weakening state,
community, and individual capacity to respond, but there are surprisingly
few long-term empirical studies on the relationship between conflict and
natural disasters. Nel and Righarts looked at data for 187 countries and
other political entities for the period 1950 to 2000 and found that rapid-
onset natural disasters significantly increased the risk of violent civil conflict
both in the short and the medium term, specifically in low- and middle-
income countries that have high inequality, mixed political regimes (neither
fully autocratic nor democratic), and sluggish economic growth.* Similarly,
Olson and Drury found that the more developed a country, the less likely a
natural disaster is to have political consequences.*

Rakhi Bhavnani explains the detrimental effects of natural disasters, from
physical to sociological:

Sudden changes brought on by natural disasters exacerbate problems
that people face on a daily basis, heightening conditions for conflict
such as grievances, political opportunity, and mobilization. Disasters
create grievances that lead to conflict by causing mass disruption,
impacting individual behavior, community and political organiza-
tions, and the power relationships between individuals, groups, and
the organizations that serve them. In the immediate aftermath of a
disaster, a country’s physical infrastructure is affected, often prevent-
ing the adequate distribution of food and medical supplies. Crops
are destroyed, giving rise to food shortages, famines, and localized
conflicts over resources. As a disaster destroys many key social and
political institutions, it threatens political stability and creates a
power vacuum and opportunity for warlords and criminal gangs to
usurp power. . . . A natural disaster has the propensity to reshape
society and along with it, its ability to manage risk, grievances, and
political change.””

Using the EM-DAT International Disaster Database data on sudden-
and slow-onset disasters from 1991-99 and various conflict databases and
news reports, Bhavnani tested his hypothesis that natural disasters contrib-
ute to conflict and concluded that they do.*® In other words, it seems that
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particularly for developing countries with weak governments, a natural
disaster can cause political instability. Countries such as Guatemala (1976
earthquake) and Nicaragua (1976 earthquake) are a case in point because
their respective governments fell largely due to popular discontent over the
way that the disaster response was organized. Further afield, the inadequate
response of the West Pakistan government to the 1970 typhoon in East Paki-
stan was a principal contributing factor in the ensuing war, which resulted
in independence for East Pakistan and the establishment of Bangladesh the
following year. More recently, Taiwan’s prime minister, Liu Chao-shiuan,
resigned in 2009 just one month after Typhoon Morakot, the most cata-
strophic storm to strike Taiwan in fifty years.”” The typhoon wrought havoc
on the island nation, killing at least 639 people, with another 58 missing, and
resulting in $3 billion in damage.*

One of the most interesting comparisons of the relationship between con-
flict and natural disasters dealt with the effect of the 2004 Indian Ocean tsu-
nami on the conflicts in Sri Lanka and Aceh, Indonesia. At the time that the
tsunami struck, both countries were mired in protracted conflicts. In Aceh,
the response to the tsunami seems to have contributed to the resolution of a
long-simmering conflict between the government and the insurgent move-
ment Gerakan Aceh Merdeka (GAM), known as the Free Aceh movement.
In contrast, the response to the tsunami in Sri Lanka seems to have exac-
erbated tensions between the Tamil Tigers (the Liberation Tigers of Tamil
Eelam, or LTTE) and the government of Sri Lanka.

What made the difference? Many factors contribute to both a conflict and
its resolution. Several researchers have made the point that these two cases
were at different stages of conflict and that the tsunami—and the response to
the tsunami—had different impacts on the warring parties. Bauman and his
colleagues argue that in the thirty-year Indonesia/Aceh conflict, both sides
had come to realize that a military solution was unviable; they were looking
for a political solution, but they lacked an exit strategy.* Both the govern-
ment and the insurgents were seriously affected by the tsunami. The gov-
ernment lacked the capacity to rebuild Aceh without international support
and was forced to allow international actors into the region—access that
had previously been largely denied because of the conflict. The international
presence provided a sense of security to the population, and, coupled with
both strong international support and committed political leadership, peace
negotiations were restarted. In August 2005, a memorandum of understand-
ing was signed in which the Indonesian government recognized the right
of Aceh to “special autonomy,” a solution short of the secession that had
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been demanded earlier. The agreement ended the conflict, which had caused
15,000 deaths and displaced from 150,000 to 250,000 people.*

In comparison, when the tsunami struck Sri Lanka, the peace process was
stalled, the LTTE held a strong position, and the tsunami itself affected the
Tamil and Sinhalese communities differently. At the time, the majority of
the 390,000 conflict-induced IDPs were Tamils living in the north and east
parts of the country. But the majority—though by no means all—of those
affected by the tsunami were Sinhalese living in the south. All together, some
457,000 Sri Lankans were displaced by the tsunami.*® While there was discus-
sion in Sri Lanka about Tamils and Sinhalese working together to respond
to the victims of the tsunami, in fact, there were tensions from the beginning
as both sides sought to use the occasion—and the relief—to strengthen their
own positions.

The Sri Lankan government was worried that the LTTE would use the
tsunami to gain international sympathy, recognition, and direct assistance
and consequently blocked opportunities that they thought would benefit the
LTTE. At the same time, the LTTE did not trust the government to distribute
assistance fairly and sought direct access to aid.* There was a strong sense of
grievance among the Tamil population that assistance was going primarily
toward tsunami-affected people in the south, mostly Sinhalese, while those
affected by the tsunami in the north and east, mostly Tamil, did not receive a
proportionate share. And the conflict-displaced, mostly Tamils in the north
and east, were receiving much less. Efforts to develop a joint response by Sin-
halese and Tamils failed. The discrimination in treatment between conflict-
induced and tsunami-affected IDPs in Sri Lanka contributed to the tensions.
Tamils complained that the government failed to provide adequate assis-
tance. Intercommunal recriminations reappeared. Hope and expectations
plummeted, and the conflict reignited in late 2006, displacing still another
200,000 people. In 2009, the Sinhalese-dominated government defeated the
LTTE in a brutal military offensive.

One of the lessons of the tsunami is an affirmation of Mary Anderson’s
classic argument that humanitarian assistance can either mitigate or acceler-
ate conflicts.® Differences in assistance provided to those affected by conflict
and to those affected by disasters can provoke resentment between commu-
nities, as evidenced in the post-tsunami relief efforts. The Worldwatch Insti-
tute’s study of Aceh, Sri Lanka, and Kashmir led to the conclusion that com-
passion alone is unlikely to carry warring factions through the complexities
of a peace process without political change that addresses the root causes of
the conflict.*
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State Responsibility and Natural Disasters

Governments are responsible for protecting the rights of their populations
through all phases of natural disasters—from disaster preparedness through
emergency response and long-term recovery and reconstruction.”” As the
report of the representative of the secretary-general for the human rights of
IDPs makes clear,

Governments of affected states may prefer, for a variety of reasons,
to provide all necessary assistance themselves; and this is a legitimate
exercise of national sovereignty and responsibility. However, when
Governments refuse outside offers of humanitarian assistance, but at
the same time are themselves unable or unwilling to provide adequate
assistance to their own populations, they fail to discharge their respon-
sibilities under international law as restated in Guiding Principle 25.4

This issue came to the fore in the response to Cyclone Nargis, which hit
Burma/Myanmar in May 2008 and ended up killing 85,000 people (with
another 54,000 missing and presumed dead), displacing hundreds of thou-
sands, and affecting 2.5 million people. The call for intervention by French
foreign minister Bernard Kouchner led to a lively debate about whether the
responsibility to protect doctrine applies in natural disasters.* It also raised
questions about whether there is a right to humanitarian assistance—an
issue that has been hotly debated within the international legal community.
Indeed, some argue that although there is no explicit provision in interna-
tional law of such a right, the well-accepted rights to food, health care, and
shelter infer a right to humanitarian assistance when the government lacks
the capacity to protect such basic rights.>

National governments are not monolithic bodies. A major national disas-
ter typically calls for response from a variety of national actors and agen-
cies as well as an assortment of municipal and local authorities. As evident
in the response to Hurricane Katrina, differences in mandates, resources,
perceptions, and capacities of government agencies can complicate relief
efforts. For example, Samir Elhawary and Gerardo Castillo cite research that
reveals that while decentralization of political authority in El Salvador led to
an increase in responsibilities for disaster preparedness and response at the
municipal level, it did not increase municipalities’ capacity to carry out their
increased responsibilities.” Their research into the role of the state following
the 2007 Peruvian earthquake found that local authorities had systems in
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place but lacked the capacity to respond effectively, leading the central gov-
ernment to create a parallel response system, which in turn undermined the
local response effort. The researchers conclude that the arrangement “was
essentially a political strategy on the part of the government, designed to bol-
ster its political capital, appease some of its critics and potentially undermine
some of its political opponents in the region.”*

Often there are differences in the perceptions of a government, national
NGOs, and the international community regarding both the nature of a
disaster and the government’s response:

Different actors “see” disasters as different types of events and, because
they perceive them as such, they prepare for, manage and record them
in very different ways. State and state agencies “see” disasters in one way;
the people directly affected “see” them in another (not least according
to the nature and extent of their vulnerabilities); non-governmental
organizations (NGOs) involved in providing needed services to com-
munities “see” them in still other ways (depending on their ideological
complexion); while scientists, technocrats and experts have their own
variants of “seeing.” The media, too, if it does not exactly “see” risk in
a particular way certainly helps to shape public discourse about it.>

Natural Disasters and Protection

It was the 2004 tsunami that moved the issue of human rights and natu-
ral disaster response higher on the international agenda, in part because of
the sheer magnitude of the disaster and the scale of the response. Unlike
the response to most natural disasters, the response to the tsunami was well
funded. With sufficient funding, relief agencies were able to develop ambi-
tious programs and generally did not need to coordinate their efforts with
others. At its worst, that led to competition between agencies for beneficia-
ries and projects that were discriminatory in impact, although usually not
by design. While discrimination has likely been a feature in most disaster
relief efforts, the sheer presence of hundreds of NGOs, bilateral aid agencies,
and international organizations made the negative consequences of the relief
effort more apparent to observers. As Mihir Bhatt, director of the All India
Disaster Mitigation Institute (AIDMI), said, “The disaster came after the tsu-
nami,” referring to the competition among agencies and the discriminatory
impact of their programs.> The fact that relief agencies generally were well
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funded also made it possible for them to devote more resources to monitor-
ing and evaluation, highlighting not only inequitable patterns of assistance
but a range of protection issues.>

The international disaster response community has long been aware of
the need for assessment of vulnerabilities in developing relief programs.
Increasingly those assessments look at the protection needs of specific groups
because the most vulnerable groups in a population are the most invisible; if
they are to be served, proactive outreach is required.

Protection Concerns of Specific Groups

Often there are security risks around temporary shelters for communities
displaced by natural disasters. For example, after Hurricane Mitch in 1998
there were allegations of gang infiltration in urban shelters in Honduras
that resulted in robberies, rapes, and even killings due to the lack of law and
order.* In Haiti after the 2010 earthquake numerous cases of rape and sexual
assault in IDP camps were reported by media and NGOs. Because of the
paralysis of the police and the justice system, which also were heavily hit
by the earthquake, and the general distrust of state institutions, most of the
cases were unreported.”’” Girls in camps also were at risk of sexual exploi-
tation. In several camps, women reported to Amnesty International that it
was common for many girls to exchange sex for food or material goods.*®
After Hurricane Katrina, sexual violence was widespread in trailer camps
set up to house those displaced by the storm. A 2006 survey conducted by
the International Medical Corps in the trailer camps found alarmingly high
rates of gender-based violence. The rate of rape was found to be 53.6 times
higher than the highest baseline rate in the state. In the 274 days following
the disaster, the rate of women experiencing beatings by their spouse was 3.2
percent—more than triple the U.S. annual rate.””*

Gender inequities are evident in most responses to disasters. For example,
the Sri Lankan government offered funding to families affected by the tsu-
nami, but in Batticaloa, in the eastern coastal area, authorities recognized
only male-headed households, so women whose husbands had died were
not eligible to receive assistance. Sri Lankan and Acehnese women described
many instances in which they received relief supplies in the form of goods
but were not able to access recovery grants, which went only to men as heads
of households. Without cash to start over, it would be difficult for them to
rebuild their livelithoods.®® In Thailand, families received twice as much aid
from the government to bury their male relatives as their female ones.*' The
loss of livelihood also often pushes men to migrate from rural areas to towns
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in search of work, leaving their wives to feed their children.®> Concerns about
reproductive rights often are not addressed immediately following a disaster,
although women still give birth when earthquakes occur, still need contra-
ception while living in tents, and still need sanitary supplies.®

Child protection is always a concern in the chaos following a major disas-
ter, but in the case of the 2010 Haitian earthquake, it was especially troubling.
The large number of unaccompanied or separated children (1 million) in a
country where there were almost 400,000 orphans before the earthquake is an
indication of the scale of the problem, but it was even more difficult given the
related issues of unregistered orphanages, pressures for international adop-
tions, and the restavek system.* Kilin reported discovering in several situa-
tions an increase in domestic violence against children, in child exploitation
resulting from the lack of livelihoods for parents after disasters, and in child
marriages.® Children also may face discrimination in the wake of a disaster,
as in Bangladesh after the 2005 floods, when some—particularly very poor
children, street children, unaccompanied children, and those from ethnic or
religious minorities—were refused refuge in shelters.®® In many instances,
people displaced by a natural disaster are temporarily accommodated in
schools. That often means that children in the host community, as well as the
displaced children, are denied the opportunity to continue their education.
Moreover, typically what is intended to be a short-term arrangement turns
into a protracted arrangement during which access to education is denied.
Post-earthquake Haiti was no exception. UN-OCHA reported that IDPs had
to be evicted from several schools to enable the schools to be reopened.*’

One of the lessons learned in the tsunami response is that assistance often
can be discriminatory in impact even if it is not intended to be. Government
policies can reinforce social divisions; sometimes it is intentional, sometimes
it is not.%® In the aftermath of the tsunami in Tamil Nadu, India, discrimi-
nation against Dalits in the provision of relief and removal of bodies and
refusal to share emergency shelters with them were rampant.® After the 2001
Gujarat earthquake, almost every village had camps segregated by caste and
religion. In the towns of Anjar and Bhachchau, Dalits and Muslims did not
have the same access to adequate shelter, electricity, running water, and other
supplies that was available to higher-caste Hindus.”” During the monsoon
floods in India in 2007, many Dalits lived in rickety homes in flood-prone
areas outside main villages, leaving them especially exposed. Nonetheless,
they often were last to get emergency relief, if they received it at all.

A survey by Dalit organizations of fifty-one villages on August 8-9, 2007,
found, among other things, that 60 percent of the dead were Dalits, that
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none of the Dalit colonies (or folas) attached to the main villages had been
visited by government relief officials, and that Dalits’ housing had suffered
the worst damage because most was of poor quality and located in low-lying
areas.” Earlier, in the Rajasthan floods in 2006, Dalits were asked to leave
relief camps for fear of “polluting others.””* Following the worst floods in
Pakistan’s history in 2010—dubbed the worst humanitarian crisis in the
UN’s history—there were some reports of Pakistani minorities being turned
away from government-established camps and of discrimination in the pro-
vision of aid reportedly based on ethnicity, caste, or religion.”

Sometimes international agencies can unintentionally discriminate in
relief assistance because they inadvertently hire local staff from a particular
caste or class, which leads to inequitable assistance in practice. The need for
English-speaking local staff or staff with particular skills may feed into that.

In Afghanistan, a Humanitarian Policy Group study found that “due to
the (perceived) nature of Afghan society and cultural sensitivities, emer-
gency programming in Maslakh drew heavily on the camp leadership and
governance structures set up during the Taliban regime.” According to the
study, that influenced the conduct of needs assessments because camp lead-
ers “were allowed to marginalize” certain groups “by excluding them from
assessments in the first place.” The study cites the example of Pashtun IDPs
after the fall of the Taliban, who, due to their ethnic association with the Tal-
iban, were reportedly victims of discrimination in accessing aid.””*

Indigenous groups, because of their close ties to the land, often are espe-
cially affected by natural disasters. Moreover, they typically experience
discrimination in assistance. When Romania suffered severe flooding in
2005 that ruined farmland and property and drove thousands from their
homes—the Roma were doubly affected, facing not just floodwaters but
also entrenched discriminatory attitudes. The Sofia Echo, one of Bulgaria’s
English-language newspapers, reported:

Floods have also brought a considerable increase in infectious diseases
to the city. . . . Health officials said that the rate of infection among
Roma was higher, because of the minority’s “disregard for personal
hygiene.” Such prejudiced remarks may negatively influence response
activities, lead to an inadequate identification of problems, create addi-
tional trauma for survivors, and prejudice the distribution of resources
in relief and recovery activities.”

Indigenous groups also are rarely prepared for the radical shift in
their living situations that results from moving from a rural to an urban
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environment. In fact, it is difficult to distinguish internally displaced persons
from indigenous pastoralist or nomadic communities even when they are
forced to change their regular migration routes because of natural disasters.”

The World Health Organization (WHO) estimates that about 10 percent
of the world’s population lives with a disability.”” Yet there are many accounts
of disaster planning that does not take into account the particular needs of
persons with disabilities, either in evacuation plans or in delivery of relief.”
People with visual or hearing impairments are less likely to notice warning
signals and evacuate quickly during disasters while those whose mobility is
limited may find it difficult to move to safe locations and may require assis-
tance in accessing relief shelters and using latrines.” In Haiti, for example,
even before the earthquake struck, some 800,000 persons were living with
disabilities, including 200,000 children. An estimated 194,000 to 250,000
people were injured in the earthquake, many of whom will suffer from long-
term disabilities in addition to the accompanying social stigma, including the
estimated 2,000 people with amputations due to earthquake injuries.*

Also in Haiti, there were reports that many of the needs of the elderly
were not met during the early stages of disaster relief. Despite the privation
facing children and younger women (many of whom were left as head of
household and were more vulnerable to sexual and gender-based violence)
in Haiti since the earthquake, it was the elderly who were at greatest risk by
far in the weeks and months following the earthquake. “Older people have
been overlooked in relief efforts because they are more frail, less mobile and
less vocal in their demands for food and water,” United Nations officials
explained.? Often food aid is not suited for elderly people. Cynthia Pow-
ell, spokeswoman for HelpAge, an international group that provides aid to
senior citizens throughout the world, noted that

Haiti’s elderly have had to make do with aid efforts primarily geared
toward children and adults. Elders without teeth must try to eat hard
protein biscuits distributed by United Nations relief workers or whole-
grain cereals that their bodies no longer digest properly. In the rush to
distribute help as quickly as possible, these details can sadly get lost.®

In addition, homes for the elderly in Haiti were converted into IDP camps
after the earthquake without providing for the particular protection needs of
their former inhabitants.®

Among those affected by the 2005 South Asia earthquake, mental health
problems were more prevalent among people aged sixty and over, includ-
ing “increased isolation, feelings of being a burden more than an asset,
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inter-generational conflict, and the feeling that their major losses will not
be able to be restored in their lifetimes,” according to the author of a psy-
chosocial needs assessment conducted in September 2006.#* On the other
hand, the experience and skills of old persons often are untapped after disas-
ters: “There is often also the assumption that the elderly are too old to work,
which means they are excluded from schemes to help people recover their
livelihoods after a disaster.”®

One of the difficult issues in providing protection during disasters occurs
when there is a need to evacuate people in the face of impending disaster,
to relocate communities to reduce their exposure to natural hazards, or to
prevent communities from returning to their homes because of the risks or
effects of disasters. In most cases, people do not want to leave their homes,
and they often do not believe government assessments of risk. Moreover,
they fear losing their property and belongings if they are relocated. However,
“a failure to assist persons who cannot leave zones where they face imminent
dangers for life and limb caused by a disaster on their own may amount to a
human rights violation if competent authorities knew or should have known
the danger and would have had the capacity to act.”®

The UN Guiding Principles on Internal Displacement specify that gov-
ernments are responsible for preventing and avoiding arbitrary displace-
ment, which in the case of natural disasters means that displacement is
prohibited unless the safety and health of those affected requires their evac-
uation. When there is no alternative to displacement, all measures should
be taken to minimize its adverse effects. When relocation is necessary other
than at the emergency stage, the guiding principles spell out additional mea-
sures that should be taken. For example, the government must make a deci-
sion to relocate, in accord with law; provide full information to those to be
displaced; obtain the free and informed consent of those to be displaced;
involve those affected, particularly women, in planning the relocation;
ensure that competent legal authorities enforce the law; and guarantee the
right to an effective legal remedy when disputes arise. But forced evacua-
tions can only be a matter of last resort.

In August 2005, the U.S. government issued a mandatory evacuation
order for residents of New Orleans in light of the impending arrival of Hur-
ricane Katrina. While about 80 percent of New Orleans residents heeded the
evacuation order, those who did not have personal vehicles—who tended
to be African American and Latino—were less likely to escape the city.
Kromm and Sturgis argue that the impact of the government’s evacuation
plan, which relied on personal vehicles as the primary means of escape, was
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discriminatory.®” Nor were adequate provisions made to issue warnings in
languages other than English, although more than 1 million foreign-born
individuals lived in areas affected by Katrina, or to arrange for the evacua-
tion of prisoners and detainees.®® A report by the Urban Institute found that
there were no city or state plans for moving patients in the event of a disaster,
although 1,749 patients occupied the eleven New Orleans—area hospitals sur-
rounded by floodwaters.*

But in spite of the principles, in many cases people are forced to leave
their communities without being informed, giving their consent, or having
access to remedies. Experience also shows that people will return to their
homes, even if they are in dangerous zones, if they are separated from their
families or communities. They also will return if they cannot find jobs in the
area to which they have been relocated. After Hurricane Mitch, many houses
built in low-risk areas were largely abandoned because of the lack of live-
lihood opportunities. In Aceh, people migrated to tsunami-affected areas,
because there were more possibilities for relief and resources.”

The fact that often those displaced by natural disasters have lost their legal
documents, including titles to properties, and that many of those displaced
did not have formal title to their property before the disaster make the issue
of recovery of property, particularly housing and land, very difficult. In
Aceh, many poorer members of coastal communities did not own their land
before the tsunami but rented it from wealthier Acehnese or “squatted” on
state land. In fact, three groups (renters, squatters, and the landless) formed
the bulk of the 70,000-strong population housed in around 150 government
barracks scattered across Aceh. The lack of a clear policy for the landless has
led to a huge amount of uncertainty and delay, and it is the reason why many
of the landless survivors were still homeless and without the prospect of a
home two years after the disaster.”*

In Haiti difficult negotiations between the government and property own-
ers led to long delays in efforts to move IDPs living in camps at risk of flood-
ing into temporary shelters, which meant that many of the victims were still
living in unsafe camps at the onset of the rainy season.”? Gender issues also
come into play, particularly on questions of inheritance. When a husband
was killed during the Kashmir earthquake in 2005, his land usually went to
his eldest son, even if his wife survived and occupied and used it.”* In the
tsunami-affected countries, women often were afraid of losing land or prop-
erty rights or of being unable to inherit property because of the loss of deeds
and personal documents during the tsunami. In many places, such as Aceh,
women traditionally have had serious difficulties in claiming ownership
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rights to land or property registered under their husbands’ or fathers’ names.
“Many women in Aceh were found not to know they had guardianship rights
of their children or the right to savings in bank accounts of their deceased
husbands—this was discovered only through meetings with religious lead-
ers, as both issues are traditionally covered only in Shari’a courts.”

There is growing recognition that livelihoods are the key to recovery, and
yet over and over again, people whose livelihoods were destroyed in natu-
ral disasters find themselves unable to rebuild their lives. After the tsunami,
for example, people who had earned their living by fishing were resettled
to inland communities “and ended up destitute since no adequate liveli-
hood alternatives were available in the resettlement areas.”® In Honduras,
although reconstruction and resettlement in the aftermath of Hurricane
Mitch had been handled well, the lack of attention to livelihoods meant that
people continued to be dependent on assistance for long periods of time.”

Although it is not a first-order priority, those affected by natural disas-
ters often have difficulty exercising their political rights. In Burma the gov-
ernment proceeded with its nationwide referendum on a new constitution
just eight days after Cyclone Nargis struck. Its only concession was to delay
the vote in some cyclone-affected townships by two weeks despite the fact
that, even two weeks later, well over 1 million affected Burmese still had not
received any form of assistance.” Widespread destruction and displacement
made it impossible for many cyclone victims to participate in the referendum.

After Hurricane Katrina in August 2005 and the displacement of over
1 million residents from New Orleans and the Gulf Coast, concerns were
raised about the denial of voting rights to those displaced. When the city of
New Orleans held its first major election after the storm in April 2006, an
estimated 200,000 of a total of 299,000 registered voters were living outside
the city. That meant that two-thirds of the voting population was displaced.
Despite requests from civil rights advocates that satellite voting centers be
established in cities in other states hosting large numbers of displaced resi-
dents, the requests were refused. Even contacting those displaced to provide
information about absentee ballots was hampered by the lack of effective
data collection.”

The Haiti earthquake wreaked havoc not only on the country’s infrastruc-
ture but also on the governance of the country. The Haitian parliament was
dissolved in mid-May, legislative elections were postponed, and both parlia-
mentary and presidential elections were rescheduled for November 2010.”
The earthquake took place at a time when the political situation already was
volatile, during an election year marked by widespread protests and fierce
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competition between Haiti’s more than one hundred political parties. Being
able to register and vote was probably not the highest priority for either the
affected communities or the relief community, but the fact that 15 to 20 per-
cent of the population was displaced and many voting registries undoubtedly
were destroyed means that restoring the political infrastructure of the coun-
try will be a long-term process. If the poor are more likely to be displaced and
if the displaced are less likely to be able to register and vote, then questions
will be raised about the legitimacy of elections.

Disaster Risk Reduction

It is the responsibility of governments to protect their populations from nat-
ural disasters, and central to that effort is action to reduce the risks of natural
hazards. While governments cannot prevent cyclones or earthquakes, they
can take measures to reduce the impact of such events on their people.

The internationally accepted 2005 Hyogo Framework on Disaster Risk
Reduction sets out three strategic goals: to integrate disaster risk reduction into
sustainable development policies and planning; to develop and strengthen
institutions and mechanisms to build the capacity of communities to deal
with hazards; and to systematically incorporate risk reduction approaches
into emergency preparedness, response, and recovery programs.'®

It is probably fair to say that no government has implemented adequate
measures to reduce the risks of natural disasters although some governments,
such as Japan’s, have invested around 1 percent of their annual budgets since
the 1950s to protect against disasters.'”' Some South Asian governments have
made significant commitments to disaster risk reduction, including devel-
oping and implementing building standards and providing shelters in areas
likely to be struck by typhoons and cyclones. Such efforts pay off. During the
2001 Bhuj earthquake in India, most government buildings that conformed
to construction codes suffered only limited damage, while schools and hos-
pitals that did not collapsed.'”> When Cyclone Sidr struck in November 2007,
an estimated 3.2 million Bangladeshis were evacuated from the coastal areas
and over 2 million already were in special shelters when the cyclone hit.
About 4,000 Bangladeshis died—in contrast, around 140,000 died in 1991
and up to 500,000 died in 1970 in similar cyclones.'*

It often is difficult for governments of developing countries to invest
in DRR measures, especially when the likelihood of a particular disaster
is small and the immediate needs of the population are high. Some donor
governments, such as the United Kingdom’s, have made a commitment
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to include around 10 percent of their development funding explicitly for
DRR." Reducing the risk of disasters is good development programming,
and it does not have to be a separate initiative—in fact, it is more effective
when incorporated into development plans and programs. And disasters are
a development issue. According to Oxfam, between 2 and 6 percent of South
Asia’s GDP is lost every year to natural disasters.'®

Many innovative techniques and programs have been developed to reduce
the risk of disasters, many of which are low-cost and can be carried out by

106 Byt all of those initiatives take time and at least

communities themselves.
some funds, funds that usually are not available in marginalized communi-
ties. For example, ALNAP cites the case of a preparedness program in Ban-
gladesh that shows that although vulnerable people may know how to take
measures that can protect them from floods, they have little or no surplus

income to invest in taking those measures.'"

International Response to Human Rights Issues Emerging
from Natural Disasters

While the laws of war have a long history, the development of norms and
standards for responding to natural disasters has been much more recent.
In 2002 the International Federation of the Red Cross and Red Crescent
Societies initiated the International Disaster Response Law initiative, which
culminated five years later in the adoption of Guidelines for the Domes-
tic Facilitation and Regulation of International Disaster Relief and Initial
Recovery Assistance in November 2007.'% The guidelines seek to clarify the
responsibilities of governments in dealing with international humanitar-
ian organizations responding to natural disasters in their territory, but they
remain as guidelines rather than a binding convention. Except for protection
of humanitarian workers, the guidelines do not address protection issues.
On the protection side, the Operational Guidelines on Human Rights
and Natural Disasters, adopted by the Inter-Agency Standing Committee in
2006 and revised in 2010, set out what humanitarian actors should do to
implement a rights-based approach to humanitarian action in the context of
natural disasters.'” They are based on the conviction that human rights are
the legal underpinning of all humanitarian work related to natural disasters.
The guidelines emphasize that persons affected by natural disasters
should enjoy the same rights and freedoms under human rights law as oth-
ers in their country and should not be discriminated against. They reassert
the principle that states have the primary duty and responsibility to provide
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assistance to persons affected by natural disasters and to protect their human
rights. They also state that all communities affected by the disaster should be
entitled to easily accessible information concerning the nature of the disaster
that they face and possible mitigation measures, early warning information,
and information about ongoing humanitarian assistance.

The operational guidelines are based on the realization that while all
human rights are important, priorities must be set in the aftermath of a
disaster. The first priority is to protect life, personal security, and the physi-
cal integrity and dignity of affected populations, and the second priority is to
provide the basic necessities of life, including adequate food, water, sanita-
tion, shelter, clothing, and essential health services. Other economic, social,
and cultural rights (education, housing, livelihoods) are the third priority,
and civil and political rights (freedom of movement, assembly, electoral
rights, and so forth) are the fourth priority.

The operational guidelines offer concrete guidance to those responding
to natural disasters—whether governments, international organizations, or
nongovernmental organizations. For example, in the immediate aftermath
of a flood, governments usually are not able to provide educational facilities
for children. That can (and must) come later, once the children are protected
against violence and have access to the basic necessities of life. Similarly, the
right to documentation is a crucial issue for many people affected by disas-
ters, but affected communities have a more urgent need for sufficient food
and water.

Some impressive efforts have been made to incorporate a rights-based
approach to natural disaster response. For example, OHCHR and UNDP
developed a checklist as a tool to help disaster responders ensure that their
plans and programs are addressing the needs of the community as a whole as
well as preventing groups that already are marginalized or vulnerable from
being further disadvantaged.''

Even with the best intentions of all concerned, sometimes it is not possible
to ensure that the rights of all those affected by an emergency are fully and
immediately respected. For example, access to affected populations often is
difficult, those responsible for responding to disasters may themselves be
affected, groups that already are socially vulnerable are usually the most
affected by disasters, and the logistical demands of delivering needed assis-
tance items to the right place may be significant. Resources almost always
are limited in the initial phase of disaster response. However, in preparing
for disasters, governments and relief agencies are expected to carry out their
planning in such a way as to ensure that human rights are respected. With
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the passage of time, it usually is more feasible for disaster response to incor-
porate an explicit focus on human rights.

Political Consequences of Natural Disasters

“In November 1755, an earthquake and tsunami struck Lisbon killing
between a third and a fourth of the city’s population. This event is primarily
remembered for its effects on the culture, philosophy and science of Europe
but also had major political consequences. The earthquake is cited as one of
the factors that disrupted Portuguese colonial expansion. It is also said to
have fueled resistance to the aristocracy, including an attempted assassina-
tion of the king.”!"!

Natural disasters, and the government’s response to them, normally have
either positive or negative political consequences. The Chinese government
generally was given high marks for rapid mobilization of the army to respond
to the immediate needs of the victims of the May 2005 earthquake in Sichuan
(dispatching troops within fourteen minutes of the earthquake, according to
the government).!? However, as the scale and pattern of destruction became
clearer—the quake resulted in 87,000 deaths and left 5 million homeless—
popular protests emerged, in particular over the devastating impact on
schools compared with impact on the homes of high party officials. Among
other measures, the Chinese government relaxed its one-child policy for
those who had lost children in the earthquake.

Pelling and Dill offer seven examples of ways in which disasters can have
political effects:

—Disasters often hit politically peripheral regions hardest, creating
regional political tension.

—Disasters may be a product of development policies and can lead to
scrutiny of dominant political and institutional systems.

—Existing inequalities can be exacerbated by post-disaster government
manipulation.

—The way in which the state and other sectors act in response and recov-
ery is largely predicated on the kind of political relationships that existed
between them before the crisis.

—Regimes may interpret spontaneous collective actions by nongovernment
sectors in the aftermath of a disaster as a threat and respond with repression.

—In the aftermath of disaster, political leaders may regain or even
enhance their popular legitimacy.
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—The repositioning of political actors in the aftermath of a disaster
unfolds at multiple levels as various actors use disaster relief and recovery to
extend their influence over development policies and program.'*®

Natural disasters not only have political consequences on the govern-
ments of the countries in which they occur, but also on the international
system, as discussed below.

International Humanitarian Reform and Natural Disasters

As discussed in chapter 4, the international humanitarian reform initiated in
2005 by the UN, which was inspired by the initially poor humanitarian show-
ing in the Darfur crisis in 2003, was intended to respond to the institutional
gap in responsibility for internally displaced persons. The cluster system was
intended to increase accountability and effective response by naming desig-
nated lead agencies to coordinate response in a given area. Interestingly, it is
most difficult to find a UN agency willing and able to serve as lead agency for
the protection cluster on natural disasters.

While UNHCR is the acknowledged lead agency for the protection cluster
in cases of conflict, the agency initially was reluctant to take on responsibil-
ity for leading the protection cluster in natural disasters. Indeed, within the
Global Protection Cluster Working Group, a subgroup was established on
natural disasters under the leadership of the representative of the secretary-
general for the human rights of internally displaced persons and later by the
International Disaster Law Organization. Interestingly, neither organization
is operational in the sense of having programs in the field.

But when it comes to the country level, because no agency is assigned
to lead on protection, the process is a variation on the earlier collaborative
approach used to assign responsibility for IDPs, which never functioned
well. When a natural disaster occurs, the resident coordinator is supposed
to consult with the three agencies with a mandated protection function—
UNICEF, UNHCR, and OHCHR—to determine which will take the lead
on protection. As Roberta Cohen points out, in most cases UNICEF has
assumed the lead, but its protection role is limited.!* It has received high
marks in child protection, tracing families, and helping separated children
and preventing their exploitation in disasters. But other vulnerable groups,
such as the elderly, the disabled, ethnic and religious minorities, and those
with HIV/AIDS, have not received as strong a focus. In the Mozambique
floods, evaluators found that the plight of the elderly without families often
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was overlooked, as was that of women, although there were many initiatives
that centered on children.!

Since the nature of this ad hoc arrangement was not very predictable,
there were pressures on UNICEF and to a lesser extent UNHCR to take
responsibility for ensuring that people affected by natural disasters are pro-
tected. UNICEF spent several years debating the possibility but decided in
2008 not to, fearing that its child protection role would become diluted with
the broader responsibilities. However, it did agree to participate on an ad
hoc basis in areas where it felt that it could assume the coordination role
without weakening its child protection responsibilities.

OHCHR has a clear protection mandate, but as a largely nonopera-
tional agency, it has limited capacity to respond. UNHCR often has become
involved in on-the-ground response to natural disasters, but only in coun-
tries where it has a presence, as it did after the 2004 tsunami, the 2005 earth-
quake in Pakistan, and the 2010 Haitian earthquake. Recently, UNHCR has
indicated a willingness to take a more active role in protection response to
natural disasters, and it has been actively engaged in the discussions on cli-
mate change—induced displacement. Anténio Guterres, the UN high com-
missioner for refugees, stated that

[w]ith our deep experience of protecting people, extensive world-
wide presence and improved integration of emergency preparedness,
UNHCR can bring to the protection cluster for persons displaced by
natural disaster the predictable leadership and proven results required.
As with our leadership of the protection cluster for those displaced
forcibly by conflict, I view such leadership in natural disasters as a logi-
cal extension of our responsibilities.!'®

In Haiti, OHCHR has been serving as cluster lead for protection (with
UNICEEF for child protection and UNFPA for gender-based violence), but it
has come under criticism from other agencies for its poor response.!”” The
reluctance of international agencies to engage with communities affected
by natural disasters is not only manifest in the protection cluster. While
UNHCR agreed to serve as cluster lead for camp coordination and camp
management in conflict situations, it was difficult to find a lead to assume
those tasks in natural disasters. In Haiti, for example, camp coordination
and camp management falls to IOM for coordination, while the cluster on
shelter is the responsibility of [FRC.

While there is a long history of humanitarian concern with protection
in the midst or aftermath of conflict, attention to the protection needs of
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communities affected by natural disasters developed much more recently.
In particular, humanitarian agencies have focused on ensuring that the relief
that they provide does not discriminate (intentionally or unintentionally)
and that it meets the needs of all affected groups. The way in which govern-
ments and international actors respond after disaster strikes can have seri-
ous political consequences. Indeed, there is growing recognition that more
attention needs to be paid to the relationship between natural disasters and
political conflict. Both tend to occur in countries with limited state capacity
and limited economic resources. In both instances, the people most affected
are likely to be among the poorest and most marginalized. With prospects of
climate change increasing the severity and frequency of sudden-onset disas-
ters, more attention needs to be paid to understanding their political conse-
quences. And when the discussion broadens to include the impact of slow-
onset disasters, such as drought, the story becomes even more complicated,
as discussed in chapter 9.



Paying for Protection:
Humanitarian Financing

When international actors get involved in protecting people whose
lives are in danger, they need financial resources. Peacekeepers need troops
and equipment, international NGOs need funds to purchase fuel-efficient
stoves, and humanitarian agencies often need money to pay for their own
security. Affected communities often are desperate for resources—funds to
pay for their flight to a safer community, jobs to replace livelihoods lost by war
or mudslides, or money to pay warlords to leave them alone. But the funds to
support communities in their initial protective efforts come largely from their
own resources or from relatives and friends who send remittances to them.
Once communities have been displaced, they may be able to obtain assistance
through government programs, international agencies, or local civil society
organizations. As discussed, increasingly that assistance is intended to provide
not only the basic necessities of life but also physical protection.

This chapter looks at patterns of financing protection, primarily by look-
ing at international actors and, more specifically, at the relatively small club
of traditional government donors. In terms of volume of assistance, they are
not the largest donors—the dollar value of remittances, for example, dwarfs
all flows of official development assistance—but they are the most impor-
tant in terms of their impact on the international humanitarian system. It
is the traditional donors—a handful of whom account for 95 percent of all
humanitarian relief—who keep humanitarian ideals alive, who shape the
programs and priorities of multilateral organizations, and who determine
whether an individual displaced by flooding will be able to rebuild his or her
home or whether a woman assaulted by an insurgent group gets care.

When you step back and look at the overall system of humanitarian
financing, it is a strange system indeed. A handful of donor governments

228
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contribute large amounts of money, which is then spent by others—either
intergovernmental agencies or NGOs. While there is some bilateral funding
by donors, much more humanitarian funding is channeled through multi-
lateral or nongovernment sources than is the case with development funds.
International NGOs act as contractors/partners of both governments and
UN agencies in implementing programs while insisting that they are inde-
pendent agencies. INGOs in turn often contract with local NGOs/partners
to carry out the work in the field. Compared with funding of development
programs, humanitarian response is especially time-sensitive. When a large-
scale emergency occurs, there is an immediate need for experienced relief
workers—for sanitation engineers and logistics specialists—but it is expen-
sive to keep such personnel on staff in between emergencies. Perhaps one
of the reasons that the military is increasingly active in disaster response is
its standby capacity. In any event, for civilian responders, scaling up costs
money, and in the midst of an emergency, funds are needed immediately,
despite the difficulty of sustaining capacity between large-scale emergencies.
As one NGO representative commented, “What we need is a good disaster.
We really scaled up after the tsunami, but now are going to have to let a lot
of staff go unless there’s another major disaster soon.”

The system is characterized by unpredictable and at times seemingly
capricious funding. Whether emergency relief is provided often depends
on what other disasters are happening at the same time, whether the emer-
gency occurs in a country of strategic importance to a major donor, or even
whether tourists from Western countries have been caught up in a conflict
or natural disaster. While the basic principle of humanitarian action is that
“assistance shall be given on the basis of need alone,” in practice the dis-
parities are striking. For example, “[i]n the tsunami, total funding was over
$7,100 for every affected person, which contrasts starkly, for example, with
funding of only $3 per head actually spent on someone affected by floods in
Bangladesh in 2004.”

It is important to emphasize again that official development aid is just the
tip of the iceberg in terms of the flow of funds from developed to developing
countries.’ As table 8-1 indicates, the $26.8 billion in official development
assistance (both humanitarian and long-term development funds) provided
by the United States is overshadowed by the funds transferred through pri-
vate philanthropy and especially by remittances from migrants to their fami-
lies back home. Globally, remittances were estimated to total $338 billion
in 2008, up from $289 billion in 2007, with big increases reported in South
Asia (36 percent), a much smaller increase in Latin America (2 percent), and
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Table 8-1. U.S. Total Net Economic Engagement with Developing Countries,
2008

Outflows Billions ($) Percent
U.S. overseas development assistance 26.8 17
U.S. private philanthropy 37.3 23
Foundations 4.3 12
Corporations 7.7 21
Private and voluntary organizations 11.8 32
Volunteerism 3.6 10
Universities and colleges 1.7 5
Religious organizations 8.2 29
U.S. remittances 96.8 60
Total outflows 160.9 100
Inflows (unspecified U.S. private capital flows) 28.8 100
Net U.S. economic engagement 132.1

Source: Center for Global Prosperity, The Index of Global Philanthropy and Remittances 2010
(New York: Hudson Institute, 2010), p. 12.

slower rates in sub-Saharan Africa, Europe, and Central Asia. The largest
recipients of remittances in 2008 were India, China, and Mexico.* Remit-
tances play an especially important role in supporting communities affected
by conflict or natural disasters. The Center for Global Prosperity provides
several examples of how they work in disaster-prone countries:

In Ethiopia, remittance receiving households use their cash reserves
during times of food shocks, while non-receivers are more likely to
sell valuable assets. Households receiving remittances in Burkina Faso
and Ghana are more likely to have concrete houses as opposed to mud
ones and have a greater access to communications, both of which help
households overcome harsh conditions. In general, remittance flows
increase during and after natural disasters and other crises, indicating
that they are an important financial backstop.’

In terms of official development aid, much more attention—and scru-
tiny—is paid to development assistance than to humanitarian aid. There are
well-established (though rarely met) global targets that call on developed
countries to spend 0.7 percent of GDP on development assistance. While
development contributions and budgets are discussed by legislative bodies
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and development aid is seen as an important instrument of foreign policy,
much less attention has been devoted to humanitarian aid. Many of the anal-
yses and databases on development assistance simply exclude humanitarian
financing. The assumption is that humanitarian work is urgent, needs-driven,
and determined less by foreign policy than by the scale of a disaster. The aid
needs to be transferred quickly—after all, emergency needs are, by definition,
urgent and time-sensitive. While large-scale disasters such as the 2010 Hai-
tian earthquake require massive amounts of money that may require special
legislative approval, generally legislative bodies budget funds for humanitar-
ian action to be used by departments of humanitarian response.

But patterns of humanitarian funding are changing, and more analysis
and scrutiny of that funding is needed. As shown in table 8-2, the amount
of humanitarian funding is increasing—both in absolute terms and relative
to the amount of long-term development assistance. Governments and the
United Nations alike are seeing humanitarian assistance as a tool to support
political objectives such as conflict resolution, and they are trying to integrate
humanitarian action into military missions or whole-of-government pro-
grams. The traditional assumption for decades has been that humanitarian
assistance is provided during an emergency or in the immediate aftermath of
a natural disaster and then long-term development actors come in to do the
serious long-term work. But as discussed in chapter 6, that assumption no
longer holds. Increasingly there is simultaneous provision of humanitarian
and development aid and often financial support for peacekeeping as well.

While humanitarian aid is intended to be life-saving, in fact there are long
discussions about what should be considered as humanitarian aid rather
than development assistance. And often that is where protection—long
associated with humanitarian endeavors—comes in. For example, advocates
insist not only that education is a basic human right during emergencies
but also that it protects children and young people and should be funded
by humanitarian contributions. Some governments do support educational
programs with humanitarian funding. Others argue that to include educa-
tion in a humanitarian response is a distortion of the life-saving criterion
that distinguishes humanitarian relief from development funding. There are
differences even within governments. For example, in the United States, the
Bureau for Population, Refugees, and Migration (BPRM) supports educa-
tional programs as part of its emergency response while the Office for For-
eign Disaster Assistance (OFDA) does not.

It is difficult to separate financing of protection from general humani-
tarian assistance. Even for agencies that divide their work into protection
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Table 8-2. Humanitarian Funding and ODA, 2000-09*

Total official
humanitarian
assistance, Total ODA,

DAC donors DAC donors Total ODA,
Year ($ billions)® ($ billions)* Non-DAC donors®
2000 6.5 54.0 916 million
2001 6.3 52.7 929 million
2002 6.5 58.6 2.9 billion
2003 7.9 69.4 3.1 billion
2004 7.9 79.9 3.3 billion
2005 10.8 107.8 3.2 billion
2006 9.8 104.8 4.7 billion
2007 8.7 104.2 4.9 billion
2008 11.2 122.3 8.7 billion
2009 ... 119.6

Source: Development Initiatives, Summary, Global Humanitarian Assistance Report 2009,
November 2009 (www.globalhumanitarianassistance.org).

a. All figures in the billions are rounded to nearest hundred millionth.

b. DAC comprises twenty-three countries plus the European Commission. Figures exclude
South Korea, which became the twenty-fourth member in January 2010. Development Initiatives,
“Latest DAC Data Release Reveals Big Rise in Humanitarian Expenditure in 2008,” December
18, 2009 (www.globalhumanitarianassistance.org/blog/latest-dac-data-release-reveals-big-rise-
humanitarian-expenditure-2008).

c. Current prices. Data from OECD, Query Wizard for International Development Statistics
(http://stats.oecd.org/qwids).

d. Current prices; rounded to nearest tenth. Data not available for 2009. Data from OECD,
Query Wizard for International Development Statistics (http://stats.oecd.org/qwids/ [accessed
June 2010]). Twenty non-DAC countries report their aid to the DAC, including South Korea,
whose membership in the DAC became effective on January 1, 2010; for full list, see www.oecd.org.

and assistance, such as UNHCR, it is difficult to calculate how much of the
funding is devoted to protection because those activities are mainstreamed
into much of the agency’s ongoing work. UNHCR’s budget for its Division
of International Protection Services (DIPS) is broken down between its
headquarters office and its “global programmes” (see table 8-3). Global pro-
grams, in turn, are broken down into two tranches: “Operational activities”
include education; global clusters (IDP programs); registration; resettlement
projects; refugee women, children, and adolescents; environment; research,
evaluation, and documentation; and communications. “Programme sup-
port activities” includes DIPS, among other departments. In 2009 the budget
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Table 8-3. UNHCR Budget 200911, Including Division of International
Protection Services

U.S. dollars

Budget 2009 2010 2011
Total UNHCR budget at headquarters 160,391,146 150,220,955 149,757,419
DIPS budget at headquarters

Office of the Director 2,817,826 2,748,032 2,748,032
Specialized sections 8,086,031 7,363,735 7,363,735
Total DIPS budget at headquarters 10,903,857 10,111,767 10,111,767

Total UNHCR budget for global programs* 134,961,903 94,421,720 90,921,720

DIPS program support activities budget

Resettlement field support 129,706 29,400 29,400
Global clusters (IDP programs—field support) 272,143 0 0
Total DIPS program support activities budget 401,849 29,400 29,400

Total budget for DIPS 11,305,706 10,141,167 10,141,167

Source: Adapted from UNHCR, UNHCR Global Appeal 2010-11, pp. 8-10 (www.unhcr.org/
4b051£8a9.pdf)
a. Global programs budget includes operational activities and program support activities.

for DIPS at headquarters was nearly $11 million, or around 7 percent of the
$160 million UNHCR budget at headquarters. The 2009 budget for DIPS
program support activities under global programs was around $400,000 of
a total global programs budget of nearly $135 million and comprised the
following activities: “resettlement field support,” and “global clusters (IDP
programs—field support).”

In addition, protection funding falls under “operational activities,” under
the rubric of “protection and voluntary repatriation,” which was budgeted
at $5.1 million for 2009, $2.6 million for 2010, and the same amount, $2.6
million, for 2011. However, it is difficult to assess any allocation to protec-
tion under the other operational activities, such as children and adolescents.

For agencies such as UNHCR, there often is a direct relationship between
the agency’s ability to protect refugees and its funding. Beth Elise Whita-
ker, for example, found that the security of Burundian refugees in Tanzania
decreased when UNHCR was forced to cut assistance to the refugees. “As
rations of food and nonfood items were cut, refugees became desperate to
make up the shortfall and provide for their families. Often, they had little
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choice but to steal crops and goods from the fields and homes of local farm-
ers.” Relations between the host community and the refugees deteriorated
and the government began pressing for the refugees to be repatriated.’”

As for the ICRC, total ICRC protection expenditures for 2009 amounted
to 183.4 million Swiss francs (CHF) ($190 million), CHF 567 million ($587
million) for assistance, and CHF 153 million ($158 million) for prevention
expenditures, of a total expenditure of CHF 1.1 billion ($1.1 billion) in 2009.8

Donors’ Support for Protection

As mentioned in chapter 3, Development Assistance Research Associates
(DARA) uses a large number of indicators to assess donor performance in
upholding the principles of the Good Humanitarian Donorship Initiative.
Commitment to protection and international law is included in its scor-
ing and ranking of twenty-three donors from the Organization for Eco-
nomic Cooperation and Development—Development Assistance Commit-
tee (OECD-DAC). In fact, protection and international law is one of the
five criteria—in addition to responding to needs; prevention, risk reduc-
tion, and recovery; working with humanitarian partners; and learning and
accountability—that DARA uses to rank donors. DARA uses the OCHA and
UNHCR definition of protection:

A concept that encompasses all activities aimed at obtaining full respect
for the rights of the individual in accordance with the letter and spirit
of human rights, refugee and international humanitarian law. Protec-
tion involves creating an environment conducive to respect for human
beings, preventing and/or alleviating the immediate effects of a spe-
cific pattern of abuse, and restoring dignified conditions of life through
reparation, restitution and rehabilitation.’

Table 8-4 shows all of DARA’s rankings for the top five and bottom five
DAC countries, as well as the actual scores on pillar 4, protection and inter-
national law.!° According to DARA’s indicators, Sweden, Norway, and Den-
mark, which also are among the top five most generous donors on a per-
citizen basis, are among the top five most committed to protection and respect
for international law in their humanitarian funding. The United States is
ranked abysmally low in pillar 4, outranking only Portugal. However, for the
only subindicator listed for that pillar for both countries, “respect for human
rights law,” Portugal scored 7.07 and the United States scored 1.0 on the HRI
ten-point scale.!’ Unfortunately, most governments do not indicate the per-
centage of their humanitarian contributions supporting protection activities.
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Table 8-4. DARA Rankings of OECD-DAC Countries—Humanitarian
Response Index 2009: Best- and Worst-Ranked Countries for Protection
and International Law (PIL)*

Pillar 2:  Pillar 3:  Pillar 4:
Preven-  Working Protection Pillar 5:
Pillar 1:  tion, risk ~ with  and inter- Learning Generosity
Respond- reduction, humani- national and and
Best- and worst-  Overall — ing to and tarian  law (score account-  burden
ranked countries PIL rank  needs  recovery partners outof 10) ability  sharing

Top 5

Sweden 2 2 6 2 1(8.3) 5 9
Norway 1 1 7 2(8.1) 7 1
Denmark 4 6 2 3 3(7.95) 1 6
European 5 5 3 11 4(7.39) 3
Commission

Australia 10 12 8 13 5(7.11) 6 10
Bottom 5

Portugal 23 23 21 21 23 (4.77) 23 22
United States 14 9 18 15 22 (5.19) 15 13
Italy 21 20 20 22 21 (5.38) 21 20
Japan 19 17 13 19 20 (5.52) 12 18
Greece 22 21 23 23 19 (5.89) 22 16

a. Out of twenty-three OECD-DAC countries. Taken from DARA Humanitarian Response
Index 2009 data online: “Overall Donor Ranking—Pillar 4: Promoting Principles and Standards”
(www.daraint.org/node/1284#), and DARA, The Humanitarian Response Index 2009: Whose Crisis?
Clarifying Donor’s Priorities (New York: Palgrave Macmillan, 2010). The print version refers to pil-
lar 4 as “Protection and International Law.”

Scale of Humanitarian Financing

There was a dramatic increase in humanitarian funding over the course of
the 1990s—an increase due in large measure to the complex conflict situ-
ations that challenged the humanitarian community on political as well as
humanitarian grounds. Between 1990 and 2000, official humanitarian aid
more than doubled in real terms, from $2.1 billion to $5.9 billion, and it also
increased as a proportion of total official development assistance (ODA),
from 5.83 percent to 10.5 percent.”” Beginning in 2000, the amount of
humanitarian assistance increased—but this time largely as a result of large-
scale natural disasters. Undoubtedly when the data are collected for 2010,
a similar spike will be seen following the January 2010 earthquake in Haiti.
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Americans, for example, donated $774 million within five weeks after the
earthquake.”® Table 8-2 lists overall estimates of humanitarian funding over
the past decade.

While the number of actors carrying out humanitarian work on the
ground has expanded dramatically, the club of traditional donors is a small
one. “The US, Canada, Germany, Japan, the Netherlands, Norway, Sweden,
Switzerland and the UK together account for 93% of official humanitarian
aid. ECHO, a multilateral organization that also acts as a donor, was respon-
sible for approximately 10% of official humanitarian aid in 2000.”"

Governments are the main donors to UN agencies and multilateral orga-
nizations. Some UN agencies engage in private sector fundraising—UNHCR,
UNICEF, UNRWA, and UNHCR all have national campaigns that function
largely like local NGOs." But UNICEF has been by far the most successful in
generating private sector and NGO funding, which accounted for 28 percent
of the agency’s total income for 2009."¢

The fact that most international humanitarian funds come from a small
number of donors means that there is a tendency for UN agencies and inter-
national NGOs alike to respond to donor agendas in terms of “I can do that,
too” in order to secure funding, leading in some cases to agencies becoming
overextended and/or working in areas where they do not have sufficient exper-
tise.!” It also means that countries of strategic interest to the major donors
usually are funded at much higher levels than countries of little specific con-
cern to them. Thus in 2003, for example, Afghanistan and Iraq accounted for
30 percent of all humanitarian aid flows to identified recipient countries.'®

There has been growing interest within donor governments in pub-
lic service contracting, driven largely by concerns about the efficiency and
effectiveness of state provision of public services. Before the 1990s, official
humanitarian aid was managed by relatively small departments within gov-
ernment ministries. Procedures and bureaucracies were relatively light—at
least in comparison with those of development assistance—in order to keep
response flexible, which meant that partners had considerable autonomy
and flexibility. But that has changed with the increase in the range of poten-
tial partners. There is no longer the assumption that the UN or ICRC are
best able to assess needs and formulate appropriate responses, and donors
are investing more in their own ability to analyze the humanitarian needs
of a particular country. That means that donors can be more assertive in
funding specific projects that correspond to those needs.'” Donors also have
become more demanding in terms of procedures, monitoring and evalu-
ation, and outputs. Beginning in the 1990s, there has been an increase in
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the field presence of donors, especially from the United States, ECHO, and
DFID, which provide closer oversight of humanitarian operations—in some
cases “potentially reinforcing a culture whereby agencies are seen as the exe-
cuting agencies of donors’ set policy.”®

In the United States, USAID and OFDA have lost ground within the U.S.
government and vis-a-vis the Department of Defense.’ The OECD/DAC
peer review confirms that “the continued redirection of Official Develop-
ment Assistance away from USAID . . . carries risks, both because it is the
most experienced [U.S.] government provider of aid and because it contains
much of its development expertise.”*

Donors occasionally have tried to do more to coordinate their efforts—for
example, in Timor-Leste, Albania, Afghanistan, and Somalia. But those were
relatively modest efforts and unrelated to coordination initiatives on larger
political objectives.”® There are a few cases in which donors have worked
together effectively to press governments to respect the rights of affected
communities. For example, in Sri Lanka, donors threatened that they would
not continue to fund camps for IDPs until the government began a serious
return/resettlement effort.*

Before 2002, there was not much talk of the accountability of donor gov-
ernments themselves—although they were increasingly demanding that
NGOs and UN agencies increase their own accountability. That began to
change in 2003, when donors commissioned a set of key studies known as
the Humanitarian Financing Initiative. The study concluded that “[d]onors,
as a group, achieve less than the sum of their parts; that is, donor behav-
ior is a patchwork of policies and activities by individual governments that,
taken together, do not create a coherent or effective system for financing
humanitarian needs across the world.” According to the study, effectiveness
is compromised by donor earmarking, by short funding cycles, by unre-
quited pledges and late funding, and by tying contributions to a donor’s
own national NGOs and contractors. Humanitarian principles are not the
main driver of donor behavior in financing humanitarian work; foreign and
domestic politics take priority instead.

Financing of Protection in UN Appeals

A listing of 2009 Consolidated Appeals Process (CAP) and Flash appeals with
the amount and percentage of coverage by sector is presented in table 8-5.
Opverall, 66 percent of appeals were funded, ranging from 36 percent of the
appeal for Cote d’Ivoire to 85 percent for Zimbabwe. Overall, 40 percent of
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the needs identified as protection were covered; the only sector with a lower
percentage covered was education. The highest percentage of coverage was
food, at 84 percent, followed by coordination mechanisms, at 74 percent.
Interestingly, protection was funded at relatively high percentages in Sri
Lanka (82 percent) and Iraq (64 percent) and at abysmally low percentages
in Democratic Republic of the Congo (12 percent) and the occupied Pales-
tinian territory (25 percent).

While most of the funds channeled to support humanitarian activities
come from the governments that are members of the DAC, contributions
from nontraditional countries and regions—China, India, South Korea,
Central Europe, and the Gulf states—are increasing.” That is in part a conse-
quence of the perception that aid and economic growth reinforce trade and
security relationships. In some cases, such as the Gulf states, it is a concrete
expression of solidarity with other Arabs, particularly in the occupied terri-
tories. In fact, the Gulf states provided over 90 percent of reported humani-
tarian assistance from non-DAC donors.*

Critiques of Donor Governments

Mary Anderson’s Listening Project seeks to assess the humanitarian system
on the basis of interviews with beneficiaries—who, although they are the tar-
gets of the humanitarian system, are rarely asked their opinion of the quality
of assistance. She reports that beneficiaries raise four particular criticisms of
donor behavior: they impose external agendas instead of listening to what
people need; they are too concerned with the speed of response; they do not
sustain a physical presence; and they fail to develop participatory and part-
nership arrangements. She quotes one interviewee, for example, as saying,
“They arrive; they help us; they leave. And we never hear from them again.
So, what did we do wrong?”%

Other criticisms of donor behavior refer to donors’ difficulty in raising
and allocating funds for both prevention of humanitarian crises and for
rehabilitation and redevelopment. Rather, donors put a premium on rapid
disbursement of emergency funds.?® As one observer wrote, donors respond
to starvation, but not to hunger or stunting.”” Rarely is new money allocated
to meet long-term needs. While the immediate response usually involves
new money, longer-term programs usually are funded with money repro-
grammed from other sources.*® Thus, for example, following the announce-
ment by the U.S. government of significant funds for Haitian earthquake
relief, NGOs were told to cut the budgets of their U.S. government-funded
projects to “pay for the assistance to Haiti.”*!
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Table 8-6. Disparity between Amount of Disaster Aid Pledged
and Amount Delivered

Crisis Amount pledged ($) Amount delivered ($)
Cambodian war 880 million by June 1992 460 million by 1995
rehabilitation

Rwandan genocide 707 million in January 1995 <71 million by July 1995

Hurricane Mitch, 9 billion in 1998 <4.5 billion by December 2004
Central America

Bam earthquake, Iran® 1 billion in January 2004 116 million by December 2004

Source: Peter Walker and others, “Smoke and Mirrors: Deficiencies in Disaster Funding,” British
Medical Journal, vol. 330 (2005), p. 248.
a. Data from Elizabeth Mansilla, Universidad Nacional Auténoma de México.

One particularly egregious complaint concerns the gap between the funds
that are pledged and those that are delivered. At donors’ conferences or
through the media, donors take pride in announcing large pledges—par-
ticularly in cases of high-visibility emergencies. Yet with respect to the funds
that they actually deliver, the reality is quite different, as demonstrated in
table 8-6.

Private Funding

According to OCHA’s financial tracking service, private contributions rose
from 14 percent of total humanitarian assistance in 2001 to about 35 per-
cent in 2005.%2 Development Initiatives reports that over half of the $4.9 bil-
lion spent by NGOs in 2007 came from the public or from other charitable
sources such as corporations, while the remaining $2.3 billion was funded by
multilaterals and DAC donors.”> NGOs’ contributions from their own funds
are significant.

According to the Index of Global Philanthropy 2010, U.S. corporations
contributed $7.7 billion to international development assistance in 2008—a
$900 million increase over 2007 and a $2.2 billion increase over 2006. How-
ever, $7 billion of that amount was for pharmaceutical and medical dona-
tions. Given that figure, it is not surprising that the health care industry
was the largest single giving sector in 2008, directing 27 percent of its giving
abroad—in comparison, 13 percent of overall corporate contributions were
directed abroad.** Corporations are more likely to contribute financially to
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natural disasters than to conflict-related emergencies, partly from a con-
cern that the company’s reputation could be harmed from involvement in
political issues. Nor do corporations respond to slow-onset disasters, such
as drought.

It is estimated that U.S. foundations donated around $4 billion in funds
for international aid in 2006, up from $2.2 billion in 2005. According to the
Foundation Center, 55 percent of international grants by foundations go to
health projects, 21 percent go to development and emergency relief projects,
and 8 percent go to environmental projects.*> Most foundations do not fund
ongoing operational work, although they may fund pilot projects intended
to raise awareness of a particular situation or to demonstrate the utility of a
particular approach. In terms of protection, foundations such as the John
D. and Catherine T. MacArthur Foundation, the McKnight Foundation, the
Ford Foundation, and the Mellon Foundation all provided substantial sup-
port to development of standards and norms related to protection of specific
groups, particularly during the mid-1990s to the mid-2000s.

Multilateral Funding Instruments

The Consolidated Appeals Process is a major means by which UN agencies
and NGOs respond to natural disasters and emergencies. It was established
as a fundraising mechanism by the United Nations General Assembly in 1991
to connect host governments, aid agencies, and donors.* Since its inception,
the CAP has developed into a central strategizing tool for the coordination
and implementation of humanitarian assistance. But in spite of the devel-
opment of tools and guidelines, there is little consistency and uniformity
within the CAP—different countries produce different kinds of CAPs. Vari-
ous country versions of the CAP have been criticized for lacking a substan-
tive strategic plan, based on joint assessments and prioritized needs.”” The
amount of funding requested by aid organizations and provided by donors
has tripled since the CAP’s inception, increasing from the $2.1 billion raised
in 1992% to $6.3 billion in 2009.* By looking through the proposed proj-
ects included in a consolidated appeal, donors can choose to fund particular
projects or agencies or to contribute to a general fund.*

To encourage rapid response in emergency humanitarian situations, the
General Assembly created the Central Emergency Revolving Fund (CERF)
in 1991, with an annual loan component of up to $50 million to aid agencies.
Even with this cash-flow mechanism, however, humanitarian organizations
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encountered problems in implementing swift and coordinated aid pro-
grams: donor funding often was guided more by political considerations
than need, leaving low-profile emergencies consistently underfunded.*! In
an effort to remedy such shortfalls, in 2005 the General Assembly trans-
formed the Central Emergency Revolving Fund into the Central Emergency
Response Fund by adding a grant element to the fund. The annual target for
the grant facility is set at $450 million and relies on voluntary contributions,
primarily from governments.*

The objectives of the Central Emergency Response Fund are to promote
early action and response to reduce loss of life; enhance response to meet
time-critical requirements; and strengthen core elements of humanitarian
response in underfunded crises.*” The CERF was intended to support life-
saving activities, and in 2010 guidance was provided by OCHA on what is
and is not considered life-saving. Life-saving activities are those

actions that within a short time span remedy, mitigate or avert direct
loss of life, physical and psychological harm or threats to a population
or major portion thereof and/or protect their dignity. Also permissible
are common humanitarian services that are necessary to enable life-
saving activities and multi-agency assessments in the instance of sud-
den onset disasters.*

Preparedness, prevention, disaster risk reduction, and early warning
activities therefore are not considered life-saving and are not eligible for
CERF support. The guidance note then breaks down humanitarian response
by cluster and indicates the type of activities that can be considered life-
saving. Under protection, the following activities are considered life-saving:

—deployment of emergency protection teams in disasters and emergencies

—profiling, registration, and documentation of affected populations

—identification and strengthening/setup of community-based protection
mechanisms

—provision of life-saving information to the affected population

—establishment of support measures to ensure access to justice with a
special focus on IDPs, women, and children.

Life-saving assistance for gender-based violence (GBV) includes

—strengthening and/or deploying GBV personnel

—identifying high-risk areas and factors driving GBV in emergencies and
strengthening protection strategies, including safe access to fuel resources

—improving access of survivors of gender-based violence to secure and
appropriate reporting, follow-up, and protection and to police.
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Other activities considered life-saving and thus eligible for CERF fund-
ing include a range of activities under child protection, mine action (includ-
ing mine risk education for displaced and/or returning populations), and
support services, including provision of common security measures for safe
delivery of humanitarian efforts.*

This review of funding mechanisms indicates that there is a gap between
the humanitarian principles of impartiality, neutrality, and humanity on the
one hand and the allocation of funds on the other. As noted previously, the
discrepancies in response to communities affected by the 2010 Indian Ocean
tsunami and those affected by other flooding are enormous. Other inequities
also are apparent:

For example, in the Darfur area, the NGO calculated that the amount
spent on refugees totaled three times more per capita than that spent on
IDPs. In Burundi, where OFDA spent $2.49 million on 116,000 IDPs,
the per capita rate was $21 for an IDP whereas the per capita rate for
a refugee was $127 since PRM spent $2.6 million on 20,618 refugees.*

The system for financing international humanitarian action is a complex
one. Researchers attempting to follow the “money trail” find extensive data
on the contributions of the large government donors but much less reliable
information on the far larger amounts from remittances or private chari-
table organizations. It also is difficult to separate out financing of protection
from other humanitarian activities. As humanitarian agencies incorporate
protection work into their ongoing mainstream activities, that difficulty is
bound to persist.

But given the increasing importance that humanitarian actors are plac-
ing on both protection and accountability, it is surprising that so few data
exist on the basic question of how much money is being spent on protection
activities—either by individual agencies or by the international system as a
whole. Certainly one of the difficulties is that humanitarian agencies increas-
ingly are mainstreaming protection work into their ongoing activities and
thus are unable to separate out the specific funds spent on protection. But
if humanitarian agencies are to be accountable for their work on protec-
tion, it would seem to be incumbent on them to indicate both the funds that
they are spending on protection and the indicators that they use to deter-
mine whether the money is well spent. Does increasing funding for protec-
tion translate into more lives saved? Does a dollar spent on protection save
more lives than a dollar spent on, say, child immunization? Is mainstreaming
protection into all activities more effective or less effective than stand-alone
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protection programs? Is training staff to see their work in terms of protection
more cost-effective than setting up a protection unit?

Of course, those questions are not just about funding; they also are about
how humanitarian actors assess the impact of their protection work. And as
we have seen throughout this book, the lack of precision in defining protec-
tion makes it hard to identify patterns of financing for protection and harder
to assess performance.



Future Challenges for
Humanitarian Actors

P redicting what will happen in the future is, of course, difficult for
everyone, but perhaps especially so for humanitarian actors, who are used to
responding to crises in the here and now. Humanitarian actors sometimes
also worry that making predictions could have adverse consequences. Pre-
dicting genocide or widespread violence in a country could make it difficult
to carry out humanitarian operations (or even to obtain visas, for that mat-
ter). And planning ahead for a specific emergency can either make an agency
look foolish if a crisis does not materialize or create a self-fulfilling prophecy.
For example, if a surge of refugees from a given country is expected and
food and relief items are prudently prepositioned, people may leave their
communities either because they think that the humanitarians are privy to
information to which they are not or because they perceive an advantage to
accessing the aid placed conveniently nearby. Contingency planning does
take place, of course, particularly for natural disasters and for the possibility
that conflicts will escalate. But most of the planning focuses on particular
crises rather than long-term trends and their potential impact on the inter-
national system itself.

This chapter looks at three megatrends that are likely to shape the nature
of humanitarian work in the future. Humanitarian actors have recognized
all three as almost certain to occur, although attempts to address them have
been rather piecemeal and tentative. Changes in the dynamics and means of
conflict, urbanization, and climate change are three trends that already are
apparent, but changes in each of them and particularly in their interrelated
dynamics will be the main drivers of humanitarian engagement in the future.
And all have implications for protection.

245
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Changing Dynamics and Means of Conflict

Conflict in the future is likely to be protracted, to be fought by armed groups
for personal gain, and to be to be fought in cities. Those trends have been
developing over the past few decades, but the humanitarian system is still
focused on emergency rather than long-term response and on state and non-
state actors who have at least some knowledge of international humanitarian
law. It has been only in the past few years that attention has been focused
on the particular challenges of working in urban settings. At the same time,
high-technology armaments will come into widespread use by advanced
industrial states, with implications for international humanitarian law—and
for protecting civilians.

Since World War II, most of the world’s conflicts have been intrastate
rather than interstate wars and most of the casualties have been civilian rather
than military. Battle severity, measured as battle deaths, has significantly
declined in the post—cold war period.! Wars today are fought by smaller
armies, impact less territory, and cause fewer war deaths than conflicts of the
cold war era, when superpowers provided large quantities of conventional
arms to combatants in places like Angola, Ethiopia, and Afghanistan, leading
to large-scale casualties.” The number of civilians killed in civil conflict today
is significantly lower than during the cold war.? While the global trends are
definitely positive, the fact remains that in all regions civil conflict and one-
sided violence continue to kill, displace, and maim civilians.

Today’s low-intensity conflicts are typically carried out by poorly trained
rebel forces using small arms and light weapons. Avoiding large-scale mili-
tary confrontations, their strategies include terrorizing, exploiting, and dis-
placing civilian populations. Not all conflicts are low intensity, of course.
Between 2004 and 2008, somewhere between 80,000 and 100,000 Iraqi civil-
ians were killed in violence following the U.S. invasion.* The civilian death
toll in conflicts includes not only those who are killed by weapons, but also
those who die because of the increased mortality resulting from malnutri-
tion, disease, and lack of access to health care. Thus in October 2010, ICRC
reported that civilian casualties in Kandahar, Afghanistan, had doubled over
the previous year, largely because people were finding it more difficult to
access medical facilities.’

While the incidence of major armed conflict declined between 1999 and
2009, organized campaigns of one-sided violence have increased. One-sided
violence is defined as “the intentional use of armed force against civilians by
a government or formally organized group that results in at least 25 deaths in



Future Challenges for Humanitarian Actors 247

a calendar year. One-sided violence is not armed conflict as such, as it directly
and intentionally targets civilians who cannot defend themselves with arms.””

Moreover, a gamut of armed actors are engaging in conflict, including
insurgent groups, paramilitary forces, terrorist networks, and fighters moti-
vated primarily by greed. A range of paramilitary groups are recruited to do
the dirty work of governments and economic interests. Often having links
to illicit economies, such as drug trafficking or diamond smuggling, groups
motivated by greed tend to be fairly autonomous and under the control of
a strong man or warlord operating in a particular geographic area.® Dubbed
“warriors” by Ralph Peters or “postmodern warriors” by Michael Ignatieff,
such individuals have a great deal of experience in fighting but lack profes-
sional training and commitment to the ideals of international humanitarian
law.® Many were recruited as children and have known no life but fighting
with insurgent forces. These groups also attack humanitarian workers in all
regions, and they have little compunction about attacking civilians; indeed
terrorizing civilians and driving them off their land often is the objective of
the violence.

Nonstate actors have engaged in criminal activities to finance their strug-
gles for years. What is new today is the growth in the number of exclusively
criminal gangs and the blurring of lines between street gangs and other non-
state actors. Most definitions of “gang” refer to a group of three or more
individuals who engage in criminal activity and identify themselves with a
common name or sign. Gangs are prevalent in developed countries such as
the United States, in failed states such as Somalia, and in emerging countries
such as Brazil. Once found principally in large cities, violent street gangs now
affect public safety, community image, and quality of life in communities of
all sizes in urban, suburban, and rural areas. No region of the United States is
untouched by gangs. Gang prevalence in the United States was significantly
elevated in 2008 compared with recorded lows in the early 2000s.”*°

Although research on international gangs is limited, it appears that they
are primarily made up of young men living in urban areas and that they
engage in illicit activities. It also appears that gang activity is growing, due
in part to demographic and economic trends,'' and that the lines between
child soldiers and gangs are breaking down. In both cases, gangs and armed
groups provide a sense of community and identity for their members. While
child soldiers typically are forcibly recruited by armed groups, which use
them to support military objectives that may include terrorizing local com-
munities, gangs often are rooted in their communities and depend on com-
munity support to carry out their activities:'?
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Although these gangs may fight for one side, they are rarely fully under
the control of the structures of war, so it is difficult to predict when
they will follow the orders of the commanders who nominally pre-
side over them. They are organized by and are primarily loyal to the
members of their own group and very often operate with impunity and
recklessness toward others in their society."?

While in some cases states are parties to the conflict and use force to
suppress insurgent movements, as in Sri Lanka, in many other cases states
lack the capacity to protect civilians from attack or exploitation by armed
elements. According to Peter Singer, “The CIA today counts some fifty
countries that have ‘stateless zones,” where the local government has lost all
effectiveness or simply given up.”'* And when conflicts are protracted, a par-
ticular dynamic of violence is created that is difficult to overcome, even when
peace agreements are signed. The breakdown of social values and the loss of
authority of the state and of civic institutions can lead to the emergence of
gangs that take advantage of the resulting lawlessness to threaten, rob, rape,
and kill civilians. As we have seen, conflict recurs after half of all cases where
peace agreements have been reached.

All of that has implications for protection of civilians. Hugo Slim makes
the case that protecting civilians is a long-term process of changing values
and behavior."” There is no easy fix. The United Nations will continue to try
to resolve conflicts through integrated missions and humanitarian agencies
will find it increasingly difficult to insist that aid be distributed in accordance
with principles of neutrality and impartiality.

Most humanitarian work in the future—as it is in the present—will be in
protracted crises. While humanitarians do make contingency plans, much of
the planning is geared primarily toward improving the efficiency of response
in the immediate aftermath of a disaster rather than to long-term humani-
tarian response. Existing standby arrangements, for example, put experi-
enced humanitarian workers and protection officers on the ground within a
matter of hours or days, but they are not intended to support humanitarian
operations for years.'®

Protection needs change over time. The immediate threat to the secu-
rity of people displaced by conflict may diminish because they are physi-
cally removed from the violence, but domestic violence may increase as a
result of the frustration of living in limbo. Temporary shelters that were
adequate in the immediate aftermath of an emergency degrade over time,
as evidenced by the deplorable living conditions in collective shelters in the
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Balkans. Access to livelihoods and work become more important over time,
particularly when assistance diminishes. It becomes more difficult to main-
tain earlier levels of financial contributions for long-term “care and mainte-
nance” operations. Land and property issues become central to determining
solutions for those displaced by violence,"” and disputes over those issues
produce conflicts that make it difficult to protect people.

While displacement will continue to drive humanitarian emergencies,
there are likely to be more IDPs and fewer refugees as governments continue
to restrict the entry of people fleeing conflict. Both internal and interna-
tional migration flows will become increasingly mixed as people flee because
of conflicts, poverty, and natural disasters and because of the interactions
among them. It will be more difficult to distinguish between people flee-
ing conflict and those seeking economic opportunities, particularly in urban
areas, and there will be growing resistance to singling out the displaced as
having a preferential claim to assistance or protection.

There has always been a difference between conflicts in which the United
States has a major stake—currently Iraq and Afghanistan—and other con-
flicts, which may be quite localized. While some have seen Iraq and Afghani-
stan as the wars of the future, it is unlikely that the United States will engage
in many more of such long-term costly ventures. Domestic pressures against
foreign entanglements, the realization that terrorism is not linked to a par-
ticular geographic territory, and the difficulty in actually winning such a war
as well as economic pressures mean that it is unlikely that there will be many
wars of this kind in the future.'®

However, in areas where the U.S. military is directly involved in conflict,
stabilization measures will be the key to the conduct of the war—and they
will present humanitarian actors with tough choices in working with the mil-
itary. “If the U.S. and other Western governments prioritise narrow security
objectives over basic human welfare, humanitarian actors will almost cer-
tainly seek to resist—albeit tempered in some cases by continuing financial
reliance on the donor governments leading the stabilisation charge.”" And
yet if military forces become more active in addressing basic human welfare
needs, humanitarian actors also become uncomfortable.

In high-profile cases in which U.S. military and political interests are
engaged, traditional humanitarian actors face difficult choices in reconciling
their humanitarian principles with political realities. Recognizing that their
work cannot be neutral and impartial in such settings, NGOs can decide not
to provide humanitarian assistance, leaving such operations to political and
military forces. They can accept their roles as instruments of foreign and
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military policy while trying to do the best for the people that they can reach.
Or they can carry out their work the best way that they can while continuing
to try to shape government policy. However, UN agencies face a special set
of pressures, in that usually they cannot choose not to provide assistance.?* In
conflicts in which the United States is not a protagonist, U.S.-based humani-
tarian actors have more flexibility and can carry out operations with less con-
flict with humanitarian principles because it is easier for them to maintain a
degree of independence from the belligerent parties.

Finally, technological developments in military weapons systems will
have far-reaching consequences for the future of warfare—and for civilians.
Peter Singer’s Wired for War details the increasing use of robotic technolo-
gies in warfare, explaining the dynamics that are driving their use and rais-
ing questions about their impact on future warfare, the military, and the
laws of war. He argues that wars increasingly will be fought by unmanned
drones and robots, controlled by computer technicians a safe distance away.
The use of Predator drones with Hellfire missiles currently is an essential
component of U.S. military strategy against al Qaeda in Pakistan. Moreover,
as Singer explains, robots can be programmed to make decisions without
later human involvement.

The jury is still out on whether such technologies will reduce future
atrocities by taking some of the passion and personal angst out of warfare.
A remote operator, Singer argues, “[i]sn’t in the midst of combat and isn’t
watching their buddies die around them as their adrenaline spikes.” But on
the other hand, there is the “fear . . . that turning killing into merely the
elimination of icons on a computer screen might make . . . killing easier and
abuses and atrocities more likely.”*' A greater distance between those car-
rying out the fighting and the victims also makes it less likely that they will
actually see the suffering, making it more difficult to act on the basis of the
humanitarian principle of humanity.

Singer found that none of the robotics researchers ever referred to inter-
national humanitarian law or to ICRC, but such technological developments
have serious implications for the laws of war, and the questions that they
raise are profound. Is the person guiding the flight of drones from a base
in the United States considered to be a legal combatant? If so, is he or she a
valid target walking around the streets of Las Vegas? And who is accountable
if something goes wrong, the person programming the device in the United
States or the commander in the field?? And what about when robots them-
selves make the decisions?
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Theoretically, some of the new weapons systems—for example, precision-
guided munitions—can limit harm to civilians. “If a programmer knows
that they might be prosecuted for war crimes if their software code is missing
a line, then they are more likely to double-check that code one more time.””
But Singer reminds us that mistakes and accidents also occur with unmanned
systems.?* While the United States has led the technological advances in this
field, robotics are rapidly being acquired by other governments and by non-
state actors. He even cites the case of recent U.S. college graduates concerned
about international inaction in the face of the conflict in Darfur who set
about raising money to hire mercenaries or use drones to stop the conflict.
Although they eventually abandoned their plan, the case illustrates the fact
that individual civilians can contemplate acquiring military assets to inter-
vene directly in a conflict in ways that were not possible a decade ago.

So, on one hand increasingly sophisticated technologies remove profes-
sionally trained soldiers or conventional soldiers trained in international
humanitarian law from the battlefield while on the other, conflicts are being
driven by armed groups that are far from professional and that terrorize
populations using nothing more than small arms. The notion that there
is a physical battlefield where troops on opposing sides fight each other is
perhaps becoming obsolete, with implications for civilians and the humani-
tarian agencies trying to assist and protect them. Those developments are
intensified by trends toward a more urban location for humanitarian work.

Urbanization

Humanitarian work increasingly will be carried out in urban areas, in part
because of simple demographics. Half of the world’s population—some 3.3
billion people—currently live in urban areas, and that figure is expected to
rise to 5 billion by 2030. Eighty percent of these urban dwellers will live in the
developing world. One billion people, one-third of the urban population,
currently live in slums.?® While the world’s megacities are the most obvious
manifestation of this trend, over half of the world’s urban population lives in
cities of fewer than 500,000 inhabitants, cities that are least-equipped to deal
with the pressures of urbanization, the growth of urban violence, or natural
disasters. Small towns generally attract less investment and donor interest
than large cities and are less prepared to deal with crises when they occur.
Most of the casualties in the 2005 Pakistan earthquake, Hurricane Mitch,
and the Bam earthquake, for example, were in small towns.
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Cities and towns are concentrations of people, resources, assets, services,
opportunities—and crime. The probability of being a victim of violent crime
is substantially higher in urban than in rural areas. “As a world average—two
out of three inhabitants of cities are victimized by crime at least once over a
five-year period.”” Most crimes are committed by male adolescents, who also
are the primary victims of such crimes. “Risk factors that influence youth
becoming involved in [criminal activities] include family problems such as
violence and poor parenting; poverty; inadequate housing and health condi-
tions; poor schooling or lack of education; peer pressures; discrimination
and lack of training and work opportunities.”?® The demographic “youth
bulge” means that there are more young people in developing countries and
economic opportunities have, thus far at least, not been able to keep up with
the growing demand for jobs. The resulting pressure is manifest in increas-
ing crime and violence.

Crime tends to occur in poor neighborhoods, and when crime increases,
those with resources—middle-class and wealthier individuals—move farther
away, further polarizing cities. The rise of urban youth gangs, the growth
of organized crime, and the ubiquity of drugs and guns have created areas
where police, government, and humanitarian agencies dare not enter. Mark
Schneider and Damien Helly, of the International Crisis Group, described
the situation in Cité-Soleil, the largest slum in Haiti and reportedly the worst
slum in the Western hemisphere:

insecurity—from those urban gangs, from political spoilers, and from
drug traffickers—had stalled any real chance for major investments in
the impoverished communities that lace through the capital. Too many
kidnappings, too many assaults, and too many drive-by shootings had
turned the capital into a no-go zone for all but the most adventurous
development agencies.”

In May 2010, the Jamaican government’s efforts to arrest a drug and arms
dealer, Christopher “Dudus” Coke, erupted into a bloodbath when 1,000
police and soldiers assaulted a public housing complex in Kingston in which
Coke reportedly was hiding. During the month it took for the government
to arrest Coke, seventy-three people were killed, the government declared a
national state of emergency, flights were cancelled, and tourism—a major
industry in Jamaica—took a nosedive. Coke, it turns out, had a reputation in
the community as a bit of a Robin Hood character, distributing food, building
a medical center, and sending kids to school; consequently, the police faced
opposition from the community as well as from Coke’s military forces.*
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The sheer scale of urban violence is staggering. Peter Singer notes that
thousands of people are killed every year in the Brazilian favelas and that
the government has given up trying to control them.’! The lines between
urban crime and armed conflict are becoming blurred. Military planners are
aware that coming wars will be fought in cities. As Ralph Peters wrote some
fifteen years ago, “The future of warfare lies in the streets, sewers, high-rise
buildings, industrial parks, and the sprawl of houses, shacks and shelters that
form the broken cities of our world. We will fight elsewhere, but not so often,
rarely as reluctantly, and never so brutally.”*

“For the armed forces, towns present a particular challenge because of
the risks associated with street fighting and the opportunities for the enemy
to hide, especially in the areas that it has liberated.”** But for armed groups,
towns have a particular attraction—a concentration of coveted wealth, sym-
bols of power, communications, and transport hubs providing the opportu-
nity to trade in goods. For town dwellers, the conduct of hostilities by war-
ring parties in an urban setting intensifies the effects of conflict. Front lines
move around the town. Civilian buildings provide shelter for combatants
who move from one house to another. “Moreover, in a town affected by
armed violence, the coexistence or even the cohabitation of civilians with
armed groups is part of everyday life.”** Or as Peters describes, “Noncom-
batants, without the least hostile intent, can overwhelm the [military] force,
and there are multiple players beyond the purely military, from criminal
gangs to the media, vigilante and paramilitary factions within militaries, and
factions within those factions.”” The question for international humanitar-
ian law becomes “Where is the battlefield?”

Local governments, the frontline responders in humanitarian crises
occurring in their areas, often are weak and lack both the funds and the
capacity to respond to urban casualties.” Sometimes other groups are able
to fill the gap. For example, the Israeli-Lebanon conflict in July 2006 claimed
over 1,100 lives, injured thousands more, displaced hundreds of thousands,
and severely damaged civilian infrastructure. Municipal authorities were ill
equipped and slow to respond while Hezbollah was able to provide immedi-
ate financial support to communities and individuals affected by the war.

The displacement that occurs as a result of both armed conflict and nat-
ural disasters, coupled with large-scale economically motivated migration
from rural to urban areas, creates an ever-changing urban environment.
People move in and out of cities. “The vulnerability of these migrants not
only places extra demands on urban services and resources but also increases
the general susceptibility of urban areas to crises or disasters as well as the
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potential ‘importation’ of conflict and violence by the migrants.”*” Migrants
or displaced communities also are vulnerable to violence when the social
structures and networks that serve to warn them of risks are disrupted by the
move to cities.

ICRC notes that community mechanisms for survival in cities differ
from those in rural areas although they are not necessarily more difficult
to employ. The simple assumption that people can at least produce food in
rural communities overlooks the highly developed informal sector and black
markets in cities. However, mutual support mechanisms in urban areas are
probably less effective than in rural areas, “particularly for migrants, dis-
placed persons or rootless refugees, although there is no empirical evidence
to confirm that view. Moreover, vulnerable members of the population such
as old people, who are taken care of by their community in a village, are often
isolated in towns.*

Humanitarian agencies have long operated on an inherently “rural”
model of response to communities affected by armed conflict, wherein refu-
gees and displaced persons are concentrated in camps managed by interna-
tional actors. Working in an urban environment is a completely different
ball game. It is more difficult to distinguish between the urban poor and
the displaced, between those affected by crime and those affected by urban
conflict. Not only do many of the displaced not want to be identified, but the
mobility in cities limits the ability of humanitarian agencies to contact them.
Currently two-thirds of the world’s 10.5 million refugees live in towns and
cities, as do most of the world’s internally displaced population.”

UNHCR is beginning to address the phenomenon of urban displacement.
Anténio Guterres, the UN High Commissioner for Refugees, explained,
“Urbanization is an irreversible trend. More and more of the people we care
for—refugees, returnees, the internally displaced and the stateless—will live
in cities and towns and we need to adjust our policies accordingly.”* The
High-Level Dialogue on Urban Refugees and the development of UNHCR
policies on both urban refugees and internally displaced persons in non-
camp settings represent initial steps in that direction. Traditionally human-
itarian actors have focused their efforts on refugees and IDPs—people dis-
placed by conflicts—rather than on those who have not moved. But the
fact that most refugees and IDPs currently live in urban areas challenges
that paradigm. Those displaced by violence may not, in fact, be more vul-
nerable than the urban poor, and targeting them for assistance may create
resentment and conflict with the local population.*! The best way to assist
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these groups may be to support municipal governments’ efforts to provide
services to all urban residents.

It also is difficult for humanitarians to implement programs to provide
health care, sanitation, water, and food in urban areas because of the com-
plexity of the basic infrastructure and the high level of technical skill required
to repair the damage caused by urban conflict. While humanitarian agen-
cies often function as the sole authority in camp situations, urban settings
include many more actors. ICRC has acknowledged the need to be realistic
about its role in such situations:

It is outside the scope of humanitarian agencies to re-establish the eco-
nomic activity of a town so that it can become self-sufficient in terms
of food. Assistance programmes would not suffice. Agricultural pro-
duction in urban areas can only make a negligible contribution to the
food needed to supply the entire urban population.*?

The dividing line between urban and camp-based populations also is
becoming more blurred. In Dadaab, Kenya, some 280,000 refugees currently
live in three camps—more than three times the capacity of the camps. In
effect, the camps have become highly congested cities. The fact that the dis-
placed in Darfur live in camps that essentially function as urban areas has
implications for long-term solutions for the IDPs and for the region as a
whole. If peace and security are ever restored in Darfur, will the displaced—
now accustomed to urban living and to the services that are possible in urban
areas—be eager to return to their formerly rural lifestyles?

Certainly generational differences are apparent in areas of high urban dis-
placement, such as Lebanon and Colombia. While parents may dream of
returning to their rural communities, their children have grown up as urban
residents and are unlikely to see the same attractions in isolated villages and
rural areas.

Urban areas also are especially susceptible to damage from natural disas-
ters, as evidenced most recently by the 2010 Haitian earthquake. As urban
areas grow, poor neighborhoods spread into ever-more marginal land—
such as riverbanks, ravines, and mountainsides—which means that when
a mudslide, earthquake, or hurricane occurs, poor neighborhoods are dis-
proportionately affected. The fact that a large percentage of the world’s cities
are located on coastlines renders them more susceptible to hurricanes and
cyclones. And of course, the potential for epidemics is much higher in urban
areas because of the concentration of population.
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Climate Change

Humanitarian actors are beginning to grapple with the possible effects of
climate change, with particular focus on the potential displacement of large
numbers of people. Many observers, from scientists to staff of human rights
organizations, have tried to predict the number of people who might be forced
to leave their communities due to changes in the climate. For example, one
organization predicted that one billion people will be displaced by climate
change in the coming years.* The International Organization for Migration
projects 200 million environmentally induced migrants by 2050, defining
“environmentally induced migrants” as persons or groups of persons who,
for compelling reasons of sudden or progressive changes in the environment
that adversely affect their lives or living conditions, are obliged to leave their
habitual homes or choose to do so, either temporarily or permanently, and
who move either within their country or abroad.* This definition represents
an advance over earlier references to climate change or environmental “refu-
gees,” which refugee advocates strenuously opposed.*” UNHCR argued, for
example, that the notion of “environmental refugee” has no basis in inter-
national law and rejected the suggestion made by some that the 1951 refugee
convention be amended to include environmental causes: “UNHCR consid-
ers that any initiative to modify this definition would risk a renegotiation
of the 1951 Refugee Convention, which, in the current environment, may
result in a lowering of protection standards for refugees and even undermine
the international refugee protection regime altogether.”*

Climate change has, of course, been a part of the history of our planet
since its creation. As a geographer recently reminded us:

The passage across the Bering Straits [to] America 13,000 years ago was
possible due to the low sea levels of the ice age, while the Medieval Cli-
mate Optimum which lasted between [the] 8th and 13th centuries AD
seems to have stimulated the population of Polynesia by making naviga-
tion relatively easy thanks to regular winds and clear skies . . . also deserti-
fication of the Sahara and the Arabian peninsula has played an important
part in the densification of population on the banks of the Nile and . . .
consequently contributed to the birth of ancient Egyptian civilization.”

And it has long been accepted that changes in weather patterns can lead
to migration, as witnessed more recently in the drought-produced migration
from the American Dust Bowl in the 1930s and the migration of large num-
bers of people from the Sahel because of drought in the early 1970s.
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However, since 1970, there has been growing scientific concern about
global warming and climate change as a result of human action. Accord-
ing to the Fourth Assessment of the Intergovernmental Panel on Climate
Change (IPCC), “[m]ost of the observed increase in the global average
temperature since the mid-20th century is very likely due to the observed
increase in anthropogenic greenhouse gas concentrations.”® Those results
are based on more than 29,000 observational data series from the seventy-
five studies used by the IPCC in making the assessment and show significant
changes in physical and biological systems, “more than 89% of which are
consistent with the direction of change expected as a response to warming.”*

And while climate change will clearly impact urban populations, the
relationship also runs the other way. As Anna Tibaijuka, director of UN-
HABITAT, says, “urbanization brings about irreversible changes in our pro-
duction and consumption patterns. How we plan, manage and live in our
expanding cities determines, to a large extent, the pace of global warming.”*
Urbanization is a force driving regional warming (heat islands), which can
exacerbate drying trends.”*

Most of those writing about climate change and displacement argue that
climate change has effects on the environment that force people to leave
their homes. While there is a consensus that climate change is real and that
it produces environmental effects that can displace large numbers of people,
different authors emphasize different environmental effects. Furthermore,
predictions of how many people will be displaced over a particular time
period vary tremendously. In fact, the predictions are all over the map,
depending in part on assumptions that are made about which environmen-
tal changes are caused by climate change and in part on assumptions about
how the international community will respond—or fail to respond. Per-
haps typical of the connections that are drawn is the following assertion by
Jeffrey Sachs:

Climate changes affect crop productivity through changes in tempera-
ture, rainfall, river flows and pest abundance. Droughts and floods are
becoming more frequent. Tropical diseases such as malaria are experi-
encing a wider range of transmission. Extreme weather events such as
high-intensity hurricanes in the Caribbean and typhoons in the Pacific
are becoming more likely. Changes in river flow already threaten
hydroelectric power, biodiversity, and large-scale irrigation. Rising sea
levels in the coming decades may inundate coastal communities and
drastically worsen storm surges.>
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These changes all affect migration and displacement. When crop produc-
tivity declines or droughts last longer than usual, rural agriculturalists often
move to cities in search of jobs. Natural disasters often displace people; while
much of the displacement is temporary, some natural disasters permanently
change the landscape, preventing people from returning to their communities.

Walter Kilin, the representative of the secretary-general for the human
rights of internally displaced persons, has identified at least five movement
scenarios stemming from climate change:

—hydrometeorological disasters (for example, flooding, hurricanes,
mudslides)

—“sinking” small island states

—environmental degradation and slow-onset disasters (for example,
reduction of water availability, desertification, recurrent flooding, saliniza-
tion of costal zones)

—zones designated by governments as being too high-risk and dangerous
for human habitation

—armed conflict triggered by a decrease in essential resources (for exam-
ple, water, food) owing to climate change.”

Each of the five scenarios has implications for both international law and
humanitarian agencies. The scenarios are discussed below in order of the
certainty of the evidence—thus it is certain that sudden-onset natural disas-
ters are increasing as a result of climate change, but much less certain how
slow-onset disasters will affect displacement.

Natural Disasters

It is widely recognized that climate change causes an increase in the number
and severity of sudden-onset natural disasters, which in turn cause displace-
ment. Hurricanes and floods, for example, occur suddenly, forcing people
to leave their communities in order to escape the destruction. Most of those
displaced by sudden-onset natural disasters who remain within the borders
of their own country become internally displaced persons while those who
cross international borders as a direct result of natural disasters are consid-
ered migrants.

Evidence from the Emergency Events Database (EM-DAT), maintained by
the World Health Organization’s Collaborating Centre for Research on the
Epidemiology of Disasters (CRED), indicates fairly clearly that natural disas-
tersare increasing and that within the category of natural disasters, hydromete-
orological events are increasing faster. Hydrometeorological disasters include
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floods and wave surges; storms; droughts and related disasters (extreme tem-
peratures and forest/scrub fires); and landslides and avalanches.*

While some of the reported increase in the frequency of natural disasters
is undoubtedly the result of better data collection (particularly in compari-
son with collection in the earlier years of the twentieth century), there does
seem to be evidence that the number and severity of hydrometeorological
events are increasing. Some have argued, for example, that warmer water in
the Atlantic is contributing to the ferocity of hurricanes in the Caribbean and
North America; others have made similar arguments in the case of Pacific
typhoons. The National Oceanic and Atmospheric Administration (NOAA)
found that “those systems that do approach their upper-limit intensity are
expected to be slightly stronger in the warmer climate due to the higher sea
surface temperatures.” The evidence that the frequency and severity of nat-
ural disasters is increasing is solid. We do not yet know how many people are
likely to be displaced by these events, but the number will likely rise.

Rising Sea Levels

Global warming will cause a rise in sea levels, creating another strong link
between climate change and displacement. The most recent Intergovern-
mental Panel on Climate Change report projects temperatures to increase
by between 1.8 degrees C and 4.0 degrees C, resulting in an increase in sea
levels of between 0.2 and 0.6 meters by 2100, with a greater increase possible.
According to a World Bank study, a one-meter increase in sea levels would
displace 56 million people in eighty-four developing countries.*® Further, if
rising temperature trends continue, widespread deglaciation of the Green-
land and West Antarctic ice sheets would occur over an extended period of
time. The complete melting of the Greenland ice sheet would raise sea levels
7 meters; the melting of the West Antarctic sheet would raise levels another 5
meters, drastically impacting the earth’s population centers.”” Other groups
raise even more alarming scenarios and projections. A recent report by the
International Peace Academy, for example, argues that in the worst-case sce-
nario, the breaking off of the west Antarctic and Greenland ice sheets would
raise sea levels by 15 meters. If the more stable east Antarctic ice sheet melts,
sea levels could rise by 60 meters.™

The countries most affected by rising sea levels are small island states,
such as the Maldives and many Pacific islands, as well as countries with low-
lying and heavily populated coastal areas, such as Vietnam and Bangladesh.
A recent study by Sugata Hazra found that over the past thirty years, roughly
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80 square kilometers of the Sundarban islands in India have disappeared, dis-
placing more than 600 families and submerging two islands. The Sundarban
islands are among the world’s largest collection of river delta islands, with
4 million people living on them. While there is a natural process of islands
shifting size and shape, the study concludes that there is little doubt that
human-induced climate change has made them especially vulnerable.”® The
South Pacific island country of Tuvalu, which comprises nine small islands
with a total area of 26 square kilometers, already has witnessed population
movement as hundreds of families have moved onto the two main islands in
response to changing environmental conditions. That internal migration has
been compounded by rapid population growth, which further increases the
stress on scarce resources and land.

Kiribati, with a population of 92,000, is acutely aware of the threats that it
faces due to climate change. In 2005, Kiribati’s president, Anote Tong, spoke
at the UN General Assembly about the need for nations to seriously consider
the option of relocation, acknowledging that the issue needs to be discussed
now.* The possibility that island states could disappear as a result of rising
sea levels has led some to think through what resettlement would mean in
practice and how it should be timed. Ilan Kelman of the Center for Interna-
tional Climate and Environmental Research in Oslo, for example, suggests
that resettlement schemes should be explored before the islands disappear
and lays out several ways that resettlement might take place.!

While much of the attention has focused on the possibility of the dis-
appearance of island states, these countries also face threats to livelihood
and the basic necessities of life. Small island developing states are especially
vulnerable in four areas: agriculture and fisheries, water resources, coastal
zones, and the tourism sector.¢?

The evidence that climate change is leading to an increase in sudden-
onset natural disasters and to rising sea levels is strong, and both are likely
to have an impact on displacement. A recent study by the UN Office for the
Coordination of Humanitarian Affairs (OCHA) and the Internal Displace-
ment Monitoring Centre (IDMC) estimated that about 37 million people
were displaced as a result of sudden-onset natural disasters in 2008.° Most
of that displacement is assumed to be short-term and to take place within the
borders of countries. If sea levels rise and measures are not taken to mitigate
the effects of the rising coastlines, it is likely that people will be displaced, but
the estimates of the specific numbers to be displaced depend in large mea-
sure on the assumptions that are made. The relationship between slow-onset
disasters and migration is more complex.
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Slow-Omnset Disasters

Many have argued that by impacting traditional weather patterns, climate
change will force people to leave their communities because they can no
longer sustain themselves. The Intergovernmental Panel on Climate Change
states that by 2020, 75 to 250 million people in Africa will be affected by water
stress and rain-fed agriculture yields could be reduced by up to 50 percent.®*

The forecasted impact of climate change on Asia is similarly drastic. The
IPCC says that melting glaciers will result in increased flooding and rock
avalanches in the Himalayas followed by decreased river flow over the next
several decades. Further, freshwater availability in “Central, South, East and
South-East Asia, particularly in large river basins, is projected to decrease
which, along with population growth and increasing demand arising from
higher standards of living, could adversely affect more than a billion people
by the 2050s.”% IPCC goes on to warn of the impact of such changes on
disease: “endemic morbidity and mortality due to diarrhoeal disease associ-
ated with floods and droughts are expected to rise in East, South, and South-
East Asia due to projected changes in the hydrological cycle . . . increases in
coastal water temperature would exacerbate the abundance and/or toxicity
of cholera in South Asia.”®

While there is little doubt that changing weather patterns and slow-onset
disasters affect livelihoods, their relationship to displacement is more com-
plex than appreciated by those who argue that “environmental refugees
are people who can no longer gain a secure livelihood in their homelands
because of drought, soil erosion, desertification, deforestation and other
environmental problems, together with associated problems of population
pressures and profound poverty.”®’

We know that the number of people affected by drought is much higher
than the number affected by hydrometeorological events. For example, dur-
ing the period between 1979 and 2008, 718 million people were affected by
storms, while 1.6 billion were affected by droughts.®® But we simply do not
know the impact of drought on migration. There is some evidence, for exam-
ple, that rather than encouraging migration, poor rainfall and bad harvests
limit the ability of households to move long distances. And the relationship
between food production and environmental factors may not be a straight-
forward case of people being unable to grow crops because of inadequate
rainfall. In fact, “food insecurity or famine may be intentionally manipulated
by power-holders, and this in turn may result in migration due to changed or
disrupted livelihoods and/or displacement.”®
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There also are conceptual difficulties. For example, some use the term
“slow-onset disaster” to refer to the impact of climate change on livelihoods.
Strauss argues that migration resulting from gradual change is likely to be far
greater than the displacement resulting from individual catastrophic events.
She also argues that long-term environmental changes are more likely to
cause permanent migration than sudden catastrophes.” But the term “slow-
onset” cries out for further clarification. How slow is slow? Does the disaster
occur over months or years? Decades? Centuries? How does the term relate to
concepts such as increasing poverty or environmental degradation or social
marginalization and exclusion? How permanent is “permanent migration™?

Traditionally, people who left their communities because they were poor
or in order to search for other livelihoods were considered migrants. Those
who remain within the borders of their country are internal migrants; those
who travel to other countries are international migrants. Weather clearly
plays a role in contributing to poverty, but certainly it is not the only fac-
tor. The interconnections between poverty and the environment require
much more analysis. Generalizations about the relationship between envi-
ronmental degradation and population movement mask a great deal of
the complexity that characterizes migration decisionmaking. Moreover, it
is extremely difficult to isolate the specific contribution of environmental
change in many forms of population movements.”! McDowell and Morell
argue that many situations commonly considered to be environmental dis-
placement should more accurately be considered as displacement resulting
from development.”

It is well-known that poor people are disproportionately affected by nat-
ural disasters. Twenty years ago, the World Commission on Environment
and Development argued that “poverty is a major cause and effect of global
environmental problems. It is therefore futile to attempt to deal with envi-
ronmental problems without a broader perspective that encompasses the
factors underlying world poverty and international equality.””* According
to the IPCC, poverty is the factor that can most negatively affect a society’s
vulnerability to climate change.” However, most of those writing about cli-
mate change and displacement do not systematically consider the impact of
poverty on displacement or the interrelationship between poverty and envi-
ronmental changes or the relationship between population growth, environ-
mental pressures, and displacement.

If a causal connection between environmental change and displacement
is to be demonstrated, then studies should show—as global environmen-
tal migration expert Richard Black argues—that migration increases when
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environmental degradation gets worse. Unfortunately, such studies simply
do not exist.”> The European Union’s studies on the relationship between
environmental factors and climate change, the most ambitious to date, con-
cluded that climate change is contributing to increased pressure to migrate
but also that “climate change is not the only potential environmental trig-
ger for migration—the environmental problems faced by migrants, potential
migrants and non-migrants in the case study areas are manifold.””®

Government Restrictions on Land Use

It may be, as Kilin argues, that people are displaced because their govern-
ments have designated their communities of origin as being too high-risk
and dangerous for human habitation. That occurred in both India and Sri
Lanka following the 2004 tsunami when the governments declared exclu-
sion zones to prevent people from returning to communities close to the
coastline. The extent to which governments are able to provide support for
communities will determine whether these groups have additional unmet
needs. In spite of somewhat arbitrary and inconsistent changes in its policy
of excluding settlements within 100 meters of the coast, the Sri Lankan gov-
ernment ensured that beneficiaries could remain on or near their original
homes in private shelters, an alternative that the communities preferred to
relocation to more distant areas or to collective centers.””

There are no international standards or guidelines for governments to use
in prohibiting people from living in certain areas because of climate change.
Guidelines developed by the World Bank provide direction for resettlement
of populations when development projects such as dams are undertaken and
include provisions against arbitrary displacement,”® but the question of when
evacuations (in the case of sudden-onset disasters) or relocations (for long-
term effects of climate change) should occur remains largely unaddressed in
international law.

Climate Change, Displacement, and Conflict

UN Secretary-General Ban Ki-moon drew attention to the relationship
between conflict and climate change in a June 2007 editorial: “Amid the
diverse social and political causes, the Darfur conflict began as an ecologi-
cal crisis, arising at least in part from climate change.”” Some estimates say
that rainfall in the region has decreased nearly 40 percent over the past fifty
years, forcing ethnically Arab nomadic herders and sedentary black farmers
into conflict over arable land and access to wells.*® Secretary-General Ban
went on to warn that “violence in Somalia grows from a similarly volatile
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mix of food and water insecurity. So do the troubles in Ivory Coast and
Burkina Faso.”®

But most academic researchers shy away from blaming conflicts exclu-
sively on the environment, instead attributing the causes of conflict to a
more complex interplay of factors. A major study carried out for the World
Bank concluded that much of the literature exaggerates the impact of envi-
ronmental factors in causing or exacerbating conflict. Similarly, UCLA
professor William Clark concluded that “conflicts arising from environmen-
tal change are much less likely than conflicts generated by religious, ethnic
and other rivalries.” And yet, Clark notes:

Environmental stress is likely to be linked to conflict indirectly but
significantly. Its impacts will come directly from declining resources
and conflicts over those resources and from the tensions created by
populations that are displaced or who move seeking improved life
chances in other regions. However, most of the conflicts will embed
environmentally induced conflict under the guise of religious, ethnic
or civil conflict.®

Conflict over scarce resources and the impact of displacement/migra-
tion on receiving communities usually are depicted as the main drivers of
climate change—induced conflict. UNHCR staff members Aidan A Cronin,
Dinesh Shrestha, and Paul Spiegel report that “of the 47 nations regarded as
being either water stressed or water scarce in 2007, 25 are regarded as facing
a high risk of armed conflict or political instability as a consequence of cli-
mate change.”® Reuveny conducted a study of thirty-eight cases of environ-
mentally induced migration in the second half of the twentieth century and
found that half of the cases displayed no sign of violence or conflict while the
other half resulted in some kind of violence, even if it was often unorganized
or attributable to nonmigration forces.®

It is interesting that military forces in the United States and Europe see
climate change as a “threat multiplier” that “exacerbates existing trends, ten-
sions and instability,” with the European Commission making the case that
climate change “threatens to overburden states and regions which are fragile
and conflict prone.”®

Legal Status of Those Displaced by Climate Change

Several factors affect the legal status of those displaced by the consequences
of climate change. It is likely that most of those displaced by environmental
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events will remain within their country’s borders® and the prevailing inter-
national normative standards will apply to them: they are internally dis-
placed persons to whom the UN Guiding Principles on Internal Displace-
ment apply. Those who cross an international border because of conflict fall
under the international refugee regime and should receive protection and
assistance accordingly. But there is a gap for those who leave their countries
because their livelihoods have disappeared as a result of changing weather
patterns or because of the consequences of a sudden-onset natural disaster.

One of the still-unresolved issues in the field is the question of how vol-
untary the population movements are. Are people forced to leave or do they
choose to leave? The Environmental Change and Forced Migration Scenarios
(EACH-FOR) project of the European Commission distinguishes between
“environmental migrants” and “environmental displacees.” The distinction
rests on whether migration is voluntary or forced: environmental migrants
are “those who choose to move voluntarily from their usual place of resi-
dence primarily due to environmental concerns or reasons”; environmental
displacees are “those who are forced to leave their usual place of residence,
because their lives, livelihoods and welfare have been placed at serious risk as
a result of adverse environmental processes and events.”®® But such distinc-
tions are difficult to draw in practice.

Discussions become more complicated still when the question arises of
people who “pre-empt the worst” by leaving before environmental degra-
dation results in the devastation of their livelihoods and communities.* If
there is a consensus that those who are displaced because of climate change
are entitled to international support, who will decide whether persons
left their countries voluntarily or because they were forced to do so? And
what criteria will be used? In practice, it is likely that rather than there
being a voluntary-forced dichotomy, there are degrees of voluntariness
stretched along a continuum that depend on people’s tolerance for risk
and a personal set of criteria that they use in making decisions to leave their
communities/countries.

Finally, most discussions of climate change—induced displacement seem
to assume that displacement is permanent. Clearly if an island-country sinks
below the ocean as a result of climate change, there are no possibilities for
return. But if rainfall decreases for a season or two (or ten) as has been the
case throughout human history, who is to determine that that represents
a different magnitude of change than the “normal” environmental factors
that have propelled economic migration throughout the ages? Moreover,
those who remain behind, who may represent the most resilient in their
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communities—or the most vulnerable—may have particular needs for pro-
tection and assistance.”

Mitigation and Adaptation

Many of those writing about the impact of climate change on displace-
ment do not assume that either mitigation or adaptation measures will be
taken or will be effective. But certainly some countries—from Tuvalu to
Bangladesh—are implementing measures that are intended to prevent dis-
placement and to mitigate the impact of disasters on their populations. For
example, Bangladesh moved 3 million people out of harm’s way as Cyclone
Sidr approached, saving thousands of lives in the process. In that case, tem-
porarily displacing people was a mitigation effort that saved lives.”’ Similarly,
the Bangladeshi government has made significant progress in protecting its
population from the regular cyclones that affect the country by construct-
ing cyclone shelters.” There is significant evidence that the risks of natural
disasters can be diminished with planning, foresight, and commitment of
resources.” What is not so certain, however, is whether national govern-
ments and the international system will have the political will to make the
necessary investments in such measures.

Implications for the Humanitarian Community

The humanitarian community is at the forefront of immediate response to
sudden-onset natural disasters, but as discussed, it is not well situated to
respond to long-term needs stemming from slow-onset disasters. If in fact
millions of people are displaced, either internally or across national borders,
as a result of environmental changes stemming from climate change, then
development actors will have to be engaged to support both adaptation/miti-
gation measures and long-term support for displaced communities to regain
livelihoods, acquire shelter, and prevent outbreaks of disease. As Biermann
and Boas argue, the protection of migrants is “essentially a development
issue that requires large-scale, long-term planned resettlement programs for
groups of affected people mostly within their country.”*

And yet, as mentioned, relations between humanitarian and development
actors have been problematic, and it is hard to see how those differences can
be overcome to meet the needs of future large-scale displaced populations.
The way that a disaster response is organized may be related to how long term
displacement is. If communities of origin are rebuilt quickly, humanitarian



Future Challenges for Humanitarian Actors 267

actors have a role to play and people can return to their communities.”” But
few regions of the world are prepared to manage human mobility related to
slow-onset disasters.*

Climate change thus simultaneously represents a “threat multiplier” in
terms of its impacts on human vulnerability and a “demand multiplier” in its
likely impacts on humanitarian needs and increases the consequent pressures
on the international humanitarian system. It also is a “scale and complexity
multiplier” in terms of its impacts on migration, including forced migration.”

Drawing the Connections

This chapter looks at three megatrends that are likely to affect humanitarian
work in the future: conflicts that are both more protracted and carried out
by a complex array of actors; urbanization; and climate change. It is perhaps
the intersection of the three that is most frightening. States that lack the
capacity to deal with conflicts also are the least likely to mobilize an effective
response to natural disasters—or as the Inter-Agency Standing Group put
it, “The inter-relationship between the two [conflicts and natural disasters]
will become more overt as natural events trigger political turmoil, which
in turn will lead to violent conflict and more natural, technological and
systems failures.”®

In addition, natural disasters of the future will have a disproportionate
impact on cities. “Already, around two-thirds of the world’s mega-cities with
populations greater than five million fall at least partly in low-lying flood-
prone areas; possibly a fifth of the urban populations of the poorest coun-
tries live in hazard-prone environments.”” If climate change does result in
decreasing agricultural output, increasing numbers of poor rural migrants
will make their way to already overburdened cities, increasing the pres-
sure and the potential for urban conflict even more. It is known that poor
communities are likely to live on marginal land and be more vulnerable to
natural disasters; with further increases in urban populations in developing
countries, prospects for sea-level rises affecting coastal cities, and urban vio-
lence at an all-time high, that could become the virtual doomsday scenario.
And the cities likely to be affected are those with the least capacity and few-
est resources to develop adequate contingency planning and adapt to the
increasing incidence of disasters.'®

These three megatrends all have implications for both protection and
future humanitarian work. Protection in the sense of keeping people phys-
ically safe is challenged by the proliferation of different types of nonstate
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actors. Humanitarian agencies have experience in responding to victims
of insurgencies and counterinsurgency campaigns in which people are dis-
placed from rural areas or small villages. They have much less experience in
responding to situations in which the main protagonists are criminal gangs
and in which people are displaced in urban areas, where it is harder to iden-
tify people in need of protection and more difficult to devise suitable strate-
gies for protecting them. Traditionally, refugees have been housed in camps
managed by UNHCR and supported by a range of NGOs. Protection of the
camps from physical attack has taken different forms over the years, but gen-
erally it has been provided, to varying degrees, by the police and military
forces of the host country. Protection of camps from outside attack and from
violence within the camps has always been uneven. Few would argue that
refugee camps have been safe spaces for most of their inhabitants. But at least
humanitarian actors knew what should be done and who was responsible
when camps were not protected. When people are displaced in urban areas,
protection becomes more difficult, particularly when the threats come from
criminal gangs living in the same urban areas and particularly when police
forces lack the capacity or will to confront the gangs. And with the multiplic-
ity of actors, it is more difficult to determine who is responsible when people
are not protected.

Protecting people from the effects of natural disasters also is more difficult
in urban areas, as discussed in chapter 7. But it is the intersection between
violence and natural disasters where the most difficult protection challenges
are likely to emerge. Haitians living in Cité Soleil were affected by the earth-
quake, but humanitarian access to the victims was limited not just by the
mounds of rubble but also by the insecurity resulting from violent groups
living in the community. Even before the earthquake, much of Cité Soleil
had been a “no-go” area for humanitarian actors. After the earthquake, it
became even more difficult: criminals escaping during the earthquake took
refuge in Cité Soleil, gangs had more ready access to resources in the form
of relief supplies, and armed groups could operate with even more impunity
due to the weakened security and judicial systems.

If, as predicted, more people move to cities as a result of slow-onset disas-
ters resulting from climate change, such as drought, pressures on urban
resources will increase. If, as is likely, the economies of such cities are unable
to provide jobs for desperate people, it is likely that criminal gangs will con-
tinue to grow. Humanitarian agencies have developed strategies for protec-
tion that rely on presence, assistance, and advocacy, but all of those are chal-
lenged in urban areas. It can be more difficult for humanitarian staff to be
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present with those at risk when they are dispersed throughout a city and
when humanitarian workers are targeted by gangs eager to loot their relief
items. Assistance programs are more difficult to mount in urban areas when
the most vulnerable are living among the community. In fact, singling out
the displaced for assistance may create further resentments and conflict; the
protection needs of the displaced may not be very different from those of
members of the communities in which they live. It may be, for example, that
woman-headed households are more vulnerable and in need of protection
whether they are displaced or not.

Implementing assistance programs for conflict-affected or for displaced
groups may put these groups at risk. Advocacy traditionally has been used by
humanitarian actors in several ways: by calling on governments and nonstate
actors to respect international standards with regard to protecting civilians,
by calling for UN peacekeeping missions to protect civilians, by negotiat-
ing access with armed actors, and by speaking out when access is denied or
when civilians are threatened. All of those efforts are more difficult to carry
out when the main protection threats come from large numbers of small,
urban, armed groups or gangs. As discussed in chapter 5, UN peacekeeping
missions have been weakest in their community policing function—a func-
tion that is especially needed in urban areas. Denouncing urban violence in
Cité Soleil is unlikely, on its own, to result in increased protection of civilians
living there.

While it is the responsibility of national governments to protect their citi-
zens, protecting people in urban areas is fundamentally a task of the munici-
pal police force. Security sector reform and establishment of rule of law
generally are not traditional focuses of humanitarian actors; they fall within
the purview of development actors. Yet if protection of civilians is to mean
anything in urban areas, development actors must do much more in this
area, and humanitarian agencies will be challenged to develop new ways of
working with development actors.
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Concluding Observations
and Recommendations

Protection as a concept emerged from international humanitarian
law, refugee law, and human rights law, three traditions that developed to
respond to specific needs at particular historical moments. International
humanitarian law emerged in the nineteenth century, originally to protect
soldiers who were no longer active participants in combat. Refugee law
developed to meet the crisis of the large-scale movement of people, particu-
larly Russians, across European borders in the 1920s. The breakthrough in
the development of international human rights law occurred in the imme-
diate aftermath of World War II, and the development of IHL was shaped
by cold war politics. The world has changed considerably since the devel-
opment of these normative instruments, yet they remain the foundation of
efforts to protect people from different threats across the globe. Implement-
ing international humanitarian law during conflict has always been difficult,
and implementation during today’s conflicts, which are characterized by the
proliferation of nonstate actors, is no exception.

What seems to have changed today is the perception that humanitarian
actors are independent, neutral, and impartial actors and that their work
should therefore be respected. That perception has changed, particularly
in parts of the Islamic world, where much of today’s humanitarian work
is focused. Even as humanitarian actors increasingly try to incorporate
protection into their work, their access to vulnerable civilians is becom-
ing more problematic and they themselves are no longer protected by their
status as humanitarian actors. While there is a long history of governments
and nonstate actors violating IHL by attacking civilians, what is new is that
increasingly they are targeting humanitarian actors. As fewer people cross
international borders in search of safety and as governments have become

270



Concluding Observations and Recommendations 271

more sophisticated in their efforts to restrict entry of asylum seekers, refu-
gee law applies to a decreasing percentage of the world’s displaced. Much of
the successful implementation of human rights law has focused on specific
groups—for example, children, women, and persons with disabilities—but
simply adding these groups together does not provide a holistic view of
protection of civilians. Nor does the adoption of international normative
standards and national legislation automatically translate into a safer world
for civilians.

For the most part, displacement has driven the discussion on protec-
tion. Refugee law developed in the aftermath of the breakup of the Russian
empire, and growing recognition of the particular needs and rights of inter-
nally displaced persons emerged during the post—cold war period. But efforts
to address the particular needs of IDPs challenged notions of sovereignty
in ways that the development of the international refugee regime did not.
International efforts to protect IDPs—whether displaced by ethnic cleans-
ing in Bosnia or a decade later by complex conflicts in Darfur—meant that
the global community had to confront the messy issue of sovereignty, and
to do so it had to develop new concepts, such as protection of civilians and
the responsibility to protect doctrine. While important normative develop-
ments, neither of those concepts has yet been translated into action to pro-
mote the physical security of people on the ground. Displacement by natural
disasters has (thus far) been largely internal and short term, but questions
are likely to arise about the international community’s responsibility to pro-
tect those displaced by the environmental consequences of climate change.

The decade of the 1990s began with a surge of optimism for the United
Nations. The collapse of the Soviet Union created hopes that the global body
would be able to respond quickly and effectively to prevent crises. Those
hopes were dashed by the conflicts in Somalia, Rwanda, and Bosnia, where
the international community was unable to prevent violence, genocide, and
ethnic cleansing. Wrenching ethical questions challenged humanitarian
workers on the ground. Paying for protection of humanitarian workers in
Somalia meant more money for warlords to buy arms, which further fueled
the conflict. Humanitarians could protect Bosnians by evacuating them
from their communities, but in doing so, they were contributing to ethnic
cleansing. Assisting refugees in camps in what was then Zaire meant protect-
ing the perpetrators of genocide. The present concern with protection is an
effort to respond to the crises of the 1990s.

Humanitarians have felt helpless in situations in which civilians are
targeted, relief has become a useful commodity to fuel war, and major
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protagonists are driven by greed rather than ideology. Unable to tackle the
root causes of violence and unable to physically protect victims of attacks,
they have turned to doing what they can to incorporate protection into their
humanitarian programs. They have been encouraged in doing so by donor
governments that also have felt frustrated at the inability of the international
community to bring an end to conflicts. The United Nations, as discussed,
has initiated many reform processes to increase its effectiveness and coher-
ence, but it has not yet found a formula that enables timely interventions
to prevent widespread violence. The major actors have therefore turned to
increasing humanitarian assistance and to supporting the protection initia-
tives of humanitarians to compensate for their inability to take action that
would diminish threats to civilians. That is not a new phenomenon. It was
certainly a characteristic of the early years of the Bosnian conflict, for exam-
ple, but it is becoming more widespread in the absence of clear positions for
addressing conflicts such as Darfur, the Democratic Republic of the Congo,
and other complex emergencies.

More—and more diverse—actors are seeking to protect people in
humanitarian crises. Among those involved in global governance, in the
military, and in the humanitarian world, protection has become a mantra.
While humanitarians increasingly try to incorporate protection into their
assistance programs, military forces in at least a few high-profile areas are
trying to incorporate assistance programs into their military strategies. How-
ever, humanitarians do not do a very good job of protecting civilians from
violence and the military does not do a very good job of assisting people.

Humanitarian actors are trying to have it both ways—to claim the moral
high ground by asserting their humanitarian principles and to get involved
in the almost-always political undertaking of protecting people. Many, per-
haps most, of the efforts of humanitarian actors to incorporate protection
into their humanitarian work are excellent initiatives. However, although
they are sound programming decisions, they are not, with a few exceptions,
really increasing people’s physical security. It is good from both a rights
perspective and from a pragmatic project management perspective to con-
sult with beneficiaries, to ensure that programs do not discriminate against
particular groups, and to ensure the sustainability of programs. But that
is not protection—at least not as ordinary people understand the term, as
Marc du Bois of Médecins Sans Frontiéres (Doctors without Borders) has
pointed out so eloquently.' The development of more professional standards
for humanitarian work generally and for protection specifically is a positive
development. Even when humanitarian actors have different definitions of



Concluding Observations and Recommendations 273

protection and approach protection work in different ways, it is encouraging
that there is a consensus on certain basic principles.

While the mid-1990s was a time of soul searching regarding the difficult
ethical issues involved in deciding what protection means in the midst of
armed conflict, the mid-2000s were characterized by the entry of natural
disasters on the protection agenda. That meant that the international com-
munity had to grapple both with new forms of conflict and with new needs
and protection issues arising from natural hazards—a trend that is likely to
accelerate with climate change.

Unfortunately, some of the current efforts to focus more on protection
have become mired in bureaucratic jargon and procedures in which matri-
ces and working groups have become the focus of the effort rather than the
well-being of people on the ground. For example, many good people are
working hard to make the UN’s protection clusters work and there seems
to be a consensus that coordination is better. But are people safer because
of the work of the protection cluster? Are protection clusters even engag-
ing those who are fundamentally responsible for protecting people on the
ground? Should they?

Protection is about preventing people from getting hurt. But humani-
tarian assistance was intended to respond to people who already have been
hurt, and it functions best when that is what it does. In human rights terms,
protection is about responding to violations of human rights, while relief is
about alleviating the consequences of those violations. People are protected
when the threat of violence against them is reduced and/or when their capac-
ity to respond is strengthened. With a few exceptions, humanitarians are
not very good at reducing threats or strengthening capacity, though they are
really good at providing assistance.

The International Committee of the Red Cross is an exceptional humani-
tarian actor in that it does engage parties in a conflict to try to prevent attacks
as well as provide assistance to affected communities. It also is exceptional in
the degree to which it tries to remain neutral and impartial in the most dif-
ficult of circumstances. But there are limits to its ability to protect people in
situations of mass one-sided violence. During the Rwandan genocide, ICRC
was the only international humanitarian actor that stayed in the country.
The incredibly brave staff managed to save some lives, but they were power-
less to stop the genocide. Even if ICRC had had 10,000 staff in Rwanda, it is
unlikely that ICRC could have stopped the widespread killing.

The reality is that humanitarian action can rarely protect civilians from
people determined to hurt them. However, humanitarians can reduce the
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exposure of civilians to violence, can build the capacity of communities to
resist aggression, and can sound the alarm when civilians are threatened.

Definitions and Paradigms

A protection paradigm for humanitarians needs to be grounded in humility
and the realization that humanitarians cannot and should not be expected to
physically protect people. In order to protect civilians, much more intensive
engagement is needed with national authorities and nonstate actors by medi-
ators and by regional and international institutions. With the exception of
ICRC, humanitarian agencies are not well positioned to carry out that work.
Rather, diplomatic pressure, technical assistance to governments, and the
full range of activities outlined in the preparatory work for the International
Commission on Intervention and State Sovereignty (ICISS) are needed.

That was the thinking behind much of the work done on responsibility
to protect (R2P), although the concept has been tarnished by the emphasis
on coercive military intervention as a response strategy. Although the use of
the presence of unarmed international field missions to protect civilians has
not received nearly the level of attention as R2P or the protection of civil-
ians in Security Council discussions, the Centre for Humanitarian Dialogue
makes the case that it has an important role to play. In studying the impact
of international missions, such as UNAMET in East Timor, the Sri Lanka
Monitoring Mission, and OHCHR’s Human Rights Mission for Rwanda,
the study concludes that field presence has the capacity to enhance the pro-
tection of civilians. That presence, they argue, is “not a passive presence for
its own sake”; it requires key strategies of sustained diplomacy, visibility,
encouragement and empowerment, convening and bridging, and public
advocacy.? Those strategies merit further discussion and implementation in
diverse situations.

We have to be much more precise about what protection means. The
lack of a clear definition of a concept that has become so central to so many
organizations is striking. Peacekeepers operating with a mandate to protect
civilians have different understandings of protection, and child protection
advocates have a much more focused approach to protection than most
humanitarian actors. The humanitarian agencies that participate in the
global protection cluster working group still engage in lengthy discussions
about what protection means.’

The dominant definition of protection used by humanitarian actors was
developed by ICRC in 1999 and subsequently endorsed by the Inter-Agency
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Standing Committee. This definition provides an important rights-based
frame for protection. This is a maximalist definition:

The concept of protection encompasses: all activities aimed at ensur-
ing full respect for the rights of the individual in accordance with the
letter and the spirit of the relevant bodies of law, i.e. human rights law,
international humanitarian law, and refugee law.*

The advantages of such a broad definition are many. It encompasses
a broad array of rights. It is easier to get consensus on “all” activities and
“full respect for the rights of the individual” than to deal with the always-
contentious issue of prioritizing rights. This definition has already been
accepted by the broadest array of humanitarian actors. It is a definition espe-
cially well-suited for humanitarians, who usually cannot physically protect
people at risk of attack but can certainly ensure that at least some of the rights
of the individual are upheld. The definition merges nicely with the concepts
of human security and economic, social, and cultural rights and thus has a
broader appeal than an exclusive focus on physical safety. It parallels devel-
opments in the human rights world, which has moved away from focus-
ing exclusively on civil liberties to embracing the full range of economic,
social, and cultural rights. Protecting people means more than ensuring their
physical safety—it is no longer appropriate to conclude that rights have been
upheld when people are physically secure but starving. Another advantage of
sticking with the maximalist definition is that a great deal of conceptual work
and many activities already have been done on the basis of this definition.

But there also are disadvantages to such an expansive definition of protec-
tion. First, it stretches the concept of protection so far that it incorporates
almost all humanitarian and development work and risks becoming mean-
ingless. It includes many measures that are simply good programming, such
as consulting with beneficiaries and conducting comprehensive needs assess-
ments. Relying on this broad definition also lets governments off the hook,
including governments of countries affected by conflict, donor governments
(which cannot stop attacks in Darfur, for example, but can contribute large
sums of money to “do protection” in the field), and governments of the
global South, which have an excuse not to forcefully support efforts to stop
a conflict because, after all, humanitarian agencies are engaged in protec-
tion on the ground. The vast array of humanitarian activities now labeled
as protection contributes to an illusion that the international community
is making great progress in protecting people. Sadly, it also creates expecta-
tions within affected communities that humanitarians simply cannot meet.
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Most humanitarian agencies working on protection issues have adopted
the ICRC/IASC definition in one form or another. Reach Out, a refugee pro-
tection training initiative developed by NGOs, states that

[r]efugee protection is all about ensuring that the rights of refugees
are respected, secured and fulfilled. This goes well beyond urgent life-
sustaining services including food, water and sanitation, health care
and shelter. Protection is about making economic, social, cultural, civil
and political rights real. Until they are provided effective national pro-
tection, refugees are threatened and may be unable to assert their rights
for themselves.?

Child protection agencies, as noted in chapter 4, traditionally have
focused on a narrower conception of protection that includes protection
from violence, exploitation, abuse, and neglect. Beyond the child protec-
tion agencies, a few actors have moved to limit the definition of protection
to focus on physical safety or security. Oxfam defines civilian protection as
“efforts that improve the safety of civilians exposed to widespread threats
of violence, coercion or deliberate deprivation.”® The European Commis-
sion’s Humanitarian Organization (ECHO) states that “protection activities
are understood as non-structural activities aimed at reducing the risk for
and mitigating the impact on individuals or groups of human-generated vio-
lence, coercion, deprivation and abuse in the context of humanitarian crises
resulting from both man-made or natural disasters.””

What are the pros and cons of a narrower definition of protection? A
definition focused on physical security—a minimalist definition—allows
more focus and more accountability and directs attention toward those
with the power to stop violence rather than toward humanitarian organi-
zations, which work primarily with those affected by human rights viola-
tions. Operating under a narrower conception of protection, humanitarian
agencies would seek to ensure that their programs—whether assistance or
advocacy—do not endanger the physical safety of civilians. For example, by
ensuring equitable and nondiscriminatory distribution of assistance, they
would avoid contributing to conflicts within a community. In other words,
their protection efforts would be based on the principle of “do no harm” and
would support communities’ efforts to protect themselves. Moreover, orga-
nizations could still incorporate a rights-based approach to programming
while using a narrower definition of protection.

Conceptually, there are disadvantages to using a narrower definition.
People can be physically secure and still experience serious violations of
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their human rights (for example, they may lack of access to medical care or
their freedom of movement may be restricted). A focus on physical safety
does not address the issue of dignity—a concept recognized as essential to
humanitarian work that is incorporated in the broader definition of protec-
tion. A narrow definition also may be perceived as a retreat from the holistic
approach to human rights that many humanitarian actors have incorporated
into their work. Human rights activists strongly resist efforts to prioritize
rights, insisting on the equal importance of them all. A narrower focus also
directs attention away from humanitarian agencies and toward political
actors, military forces, and police. There also is a danger that, after many
years of efforts to mainstream protection into all assistance work, defining
protection more narrowly would reinstate the former divisions between pro-
tection and assistance.

One way of addressing at least some of the definitional concerns would be
to maintain the broad framework of the ICRC/IASC definition with its strong
roots in human rights law but to recognize that, on the operational level, dif-
ferent orders and types of activities are needed and should be carried out by
different actors. Humanitarian agencies cannot and should not be expected
to do it all. Table 10-1 shows a typology of activities falling under the broad
rubric of protection that was derived in part from the successful acceptance
and use of the Operational Guidelines on Human Rights and Natural Disas-
ters.® The guidelines recognize the holistic nature of all human rights but
make the case that, as a practical matter, priorities must be set in the immedi-
ate aftermath of a natural disaster. When people are trapped under the rubble
of an earthquake, they first need to be rescued, then they need life-saving
assistance, and then they need education, voting rights, and so forth. While
in conflict situations the threats to the physical security of people often are
ongoing (and more complicated to address than pulling people out of col-
lapsed buildings), there are parallels, in that the priority is placed on the pro-
tection of life, that can be useful in a broader formulation of protection.

Recommendations

While protection must remain a central focus of humanitarian effort, it
must be based on the understanding that humanitarian agencies cannot
protect people from physical violence. What humanitarian actors can do is
to build up the ability of individuals and communities to withstand pres-
sures; prevent assistance programs from contributing to conflict or making
things worse for civilians; draw attention to unmet protection needs; warn
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individuals and communities of impending threats; and keep people alive
while political actors find solutions to conflicts or until people affected by
natural disasters are enabled to resume their lives.

It is important to distinguish between physical protection (or physical
safety or security) and humanitarian protection, which is defined here as
access to life-saving assistance but not to broader economic, social, and cul-
tural rights. The protection of human rights is a broader concept, embody-
ing the full range of human rights. Conceptually, of course, drawing the dis-
tinctions is problematic. For example, in order for civilians to be protected
in conflict or postconflict situations, full respect for both the rule of law and
women’s and minorities’ rights is needed. Efforts to promote human rights
can contribute to a context that supports protection of civilians. But such
longer-term efforts should not be seen as a substitute for meeting the imme-
diate on-the-ground needs for physical protection of people living in dan-
gerous situations.

Different actors have different roles to play in the various orders of pro-
tection. For those nonhumanitarian international actors working to provide
physical protection of civilians—whether peacekeeping operations, military
forces, or unarmed civilian monitoring or accompaniment missions—clear
definitions and mandates are needed. Much more work is needed to under-
stand the roles of national and local governments in protecting civilians at
risk in their countries and in recognizing the ways that communities protect
themselves. For example, recognition is needed of the role of remittances
and other informal financial transfers in providing humanitarian protection
to people at risk. A collection of good practices of community strategies of
self-protection and an assessment of ways of minimizing community risk
would be helpful.

Given the likelihood that natural disasters will increase in the future,
much more attention is needed on the question of protection, both from the
effects of natural hazards and from dangers that arise after a disaster occurs.
Research is needed on the role of urban planners and municipal authorities
in preparing for sudden-onset natural disasters; on the conceptual definition
of slow-onset natural disasters; and on alternative ways of addressing the
gap in international legal protection for those forced to leave their coun-
tries because of climate change-induced environmental factors. Guidelines
should be developed to assist governments considering evacuation or relo-
cation of populations from areas likely to be affected by natural disasters or
climate change.

As national military and police forces have the resources needed to physi-
cally protect people and are likely to remain major humanitarian actors in
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the event of natural disasters and in at least some conflict situations, further
dialogue is needed between them and humanitarian actors involved in such
tasks. While useful civil-military guidelines have been developed, serious
“cultural” differences remain between the groups that affect collaboration
when emergencies do arise. Opportunities should be sought to provide for
dialogue and training and for people from the different communities to get
to know one another without the pressure of trying to sort out mandates and
chains of command in the heat of an emergency. In the United States, Inter-
Action and the U.S. Institute of Peace already have developed good relations
with U.S. military personnel, but the regular meetings could be expanded and
opportunities sought for participation in training opportunities offered by
both groups. For example, while there have been efforts to “embed” humani-
tarian workers in military or mixed units, such as the provincial reconstruc-
tion teams (PRTs), it might be interesting to find ways of exposing military
personnel to civilian relief operations as a way of enabling the military to
better understand the unique institutional culture of these agencies.

While many humanitarians feel that the military is encroaching on “their”
territory and is making their work more difficult by blurring the lines between
military and civilian efforts, the fact is that the military is a major actor in
humanitarian response in many countries and needs to be recognized as
such. In discussing divisions of responsibility between the two groups, it
could well be useful to focus on the different orders of protection outlined
above; if the military is recognized as having the primary role in physical
protection of civilians and humanitarian actors are recognized as having pri-
macy in humanitarian protection, many of the current difficulties might be
mitigated. Some of the confusion and resentment that exist today stems from
the all-encompassing nature of the current definition of protection.

The unique role of ICRC needs to be recognized and respected by both
humanitarian actors and broader political interests. It is in the interest of
all parties to have an independent, neutral, and impartial actor that has
access to all sides of a conflict. While every effort should be made to include
ICRC in relevant coordination and information-sharing mechanisms, ICRC
should continue to keep its distance from integrated missions, peacekeeping
operations, national and global clusters, and other initiatives that might be
perceived as compromising ICRC’s neutrality. Other actors should not see
ICRC’s distance as representing anything other than a desire to protect its
unique mandate and role in humanitarian operations.

International humanitarian law changes slowly, but given the pace of
technological change taking place with robotic armaments, ICRC should
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convene a group of experts from the military research and international law
communities to begin to identify the gaps in international humanitarian law
resulting from the widespread use of those technologies. If the normal time
frames for changing IHL prevail, any laws developed are likely to be obso-
lete by the time they are completed. Of course, ICRC and other interna-
tional organizations should continue to promote adherence to international
humanitarian law, refugee law, and human rights law. Respect for interna-
tional normative standards is essential in creating an environment in which
physical security, humanitarian protection, and human rights are upheld.

Protection of civilians has entered UN discourse, as outlined in chapter
6, but there are still ambiguities about what it means on both the conceptual
and operational levels. OCHA can take number of steps to clarify what pro-
tection of civilians means for humanitarian action, specifically whether pro-
tection of civilians refers to physical protection, humanitarian protection, or
protection of all human rights. OCHA should develop a very short summary
statement of what it means to protect civilians that can be broadly used (and
understood) by a range of communities and individuals in different con-
texts. OCHA then should collect the best practices in using humanitarian
support for protection of civilians and, building on the workshops that it has
previously organized, facilitate discussions with humanitarian actors on the
ground on what protection of civilians means in practice.

UN peacekeeping operations should represent the first line of defense in
protecting civilians in areas where they are deployed. But conceptual and
practical confusion over what protection of civilians means in peacekeep-
ing mandates is a serious limitation to protection in practice. The Depart-
ment of Peacekeeping Operations (DPKO) should immediately and urgently
develop doctrine to support the protection of civilians mandates already
incorporated into most of its peacekeeping missions. The doctrine should be
used not only in authorizing or renewing peacekeeping mandates, but also
in reviewing the way in which existing peacekeeping operations function.
Consistency should be sought on such issues as the “caveats” in protection of
civilians mandates and training provided to both police and military units.
Donor and troop-contributing governments and research institutes should
provide support to DPKO’s efforts to develop conceptual clarity regarding
the mandates and their implementation.

UNHCR’s expertise lies in refugee protection. Its willingness to assume
new responsibilities with respect to protection of both conflict- and disaster-
induced IDPs is a positive development in that it is seeking to fill an urgent
gap in protection of vulnerable people. Some are concerned that assuming
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those responsibilities will weaken its ability to fulfill its core mandate of refu-
gee protection, but a greater danger is that it will continue to see the new
groups—IDPs and disaster-affected communities—simply as add-ons to its
central work with refugees. Given the fact that there are at least four times
more IDPs than refugees, that could become a case of the tail wagging the dog.

Working with IDPs and working with refugees usually require different
approaches and skill sets, including different relationships with governments,
different legal standards, and different solutions for IDPs. Working with IDPs
presents greater difficulties with access and staff security and often a greater
need for closer relations with military actors. Working with IDPs means that
UNHCR will be expected to work in the context of integrated missions and will
need to develop closer and probably different relationships with the Depart-
ment of Political Affairs (DPA) and DPKO. Changing institutional cultures
is difficult, but for UNHCR to meet the challenges of future displacement,
it should reposition itself as primarily a displacement agency rather than a
refugee agency. UNHCR should not change its name or mandate. Instead, it
should see its primary role as providing humanitarian protection to IDPs and
supporting efforts led by others to physically protect displaced populations.
That change would require internal discussions of the implications of such a
change and discussions with a range of other actors in order to move in that
direction. Again, there is a role for donor governments, the nongovernmental
community, and research institutions in supporting such a move.

Regarding the concept of responsibility to protect, the backlash against
the concept has been so great that either the UN should make an all-out
push to overcome the resistance (for example, by using the term anytime
that diplomatic or other initiatives are taken to prevent widespread human
rights abuses) or should quietly opt for a “strategic pause” until the political
climate improves in the future. If the UN feels that the concept should be
pursued now, emphasis should be placed on the role of national govern-
ments in exercising their sovereignty in a responsible fashion. As spelled out
in chapter 6, that could include collecting good examples of the practice of
sovereign responsibility in difficult situations and providing technical exper-
tise with respect to development and implementation of national laws and
policies. The only way that R2P can fulfill its intended purpose is to focus
on prevention, to support what national governments can and should do to
prevent widespread atrocities, and to back away from discussions of noncon-
sensual military intervention.

Regarding humanitarian reform, the most recent independent evaluation
has clearly spelled out the issues that need to be addressed: more emphasis
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on securing and supporting strong humanitarian leadership and insisting
that the cluster system include strong local or national participation. The
evaluation also emphasized that the two weakest clusters are protection and
early recovery.’ Clarifying the definition of protection as suggested above
would help the protection cluster to be more effective in its efforts to coor-
dinate protection work. Obviously, if actors have a different understanding
of what they are trying to do in protecting people, then it is more difficult to
coordinate their actions. And if the emphasis is on protecting people on the
ground, much more emphasis needs to be placed on supporting humanitar-
ian actors in national and local contexts.

The difficulties experienced in the early recovery cluster are symptom-
atic of the “silos” in which the international development and humanitarian
bureaucracies operate. The difficulty in bridging the humanitarian relief—
development gap, which has been recognized since the mid-1980s, has been
discussed so often and has generated so many recommendations that many
in the humanitarian community have little hope that the gap will ever be
closed. Yet given the increasingly protracted nature of conflicts, the fact that
recovery after natural disasters typically takes decades, and the likelihood
that natural disasters are going to increase as a result of climate change, per-
haps it is time to consider radical solutions. For example, perhaps donors
should make their contributions to both development and humanitarian
agencies contingent on genuine cooperation between the two. Donor gov-
ernments also should examine ways of addressing the gap between relief and
development operations in their own aid bureaucracies. If staff of humani-
tarian and development organizations are to move out of their silos, agency
leadership needs to make that a priority and to build it into their perfor-
mance review systems. Perhaps the leaders of UNHCR and UNDDP, to use
only two examples, should as a matter of routine visit each other’s operations
in the field and should agree to co-locate their offices in the field whenever
possible. In order to move beyond the very different institutional cultures
of humanitarian and development work, perhaps increasing staff second-
ments and exchanges between the organizations would be helpful. The early
recovery cluster could facilitate workshops for staff of both humanitarian
and development organizations to reflect together on ways of working in
protracted emergency situations. Given the long history of discussions of the
gap between relief and development, much more commitment, creativity,
and “out-of-the-box” thinking are needed. Early recovery is a life-or-death
issue in many parts of the world, and conventional approaches simply have
not worked very well.
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Research is needed on the relationship between early recovery, stabili-
zation, and peacebuilding, highlighting the similarities and differences
between these approaches. There is finally recognition that the immediate
postconflict period (or transition, as it is sometimes called) is crucial—not
just for peace and stability in the country or for the affected population, but
for international order generally. Clarity on the conceptual level would be
helpful, but efforts are also needed to increase collaboration between people
from different organizational backgrounds, including the military, who are
working to prevent postconflict societies from slipping back into conflict.

Regional organizations typically have been on the margins of interna-
tional debates on humanitarian issues. Yet the experience of the Association
of Southeast Asian Nations (ASEAN) in responding to Cyclone Nargis in
Myanmar in 2008 and the leadership role played by the African Union in
supporting peace operations on the continent as well as in developing the
first binding treaty on internal displacement are indications of the role that
they could play in humanitarian response in the future. Regional organiza-
tions should be more systematically brought into humanitarian discussions,
particularly on questions of protection.

Donor governments have an especially important role to play in the ques-
tion of protection of civilians. Not only do they provide the bulk of the finan-
cial resources to support humanitarian action, but their governments are
major political actors and, in at least some cases, have decisionmaking roles
as members of the UN Security Council. They should individually—and col-
lectively through the Good Humanitarian Donorship Initiative—assess their
understandings of protection, the costs and limitations of expecting human-
itarian agencies to provide physical protection of civilians in dangerous situ-
ations, and the ways in which their governments are supporting physical
protection, humanitarian protection, and protection of human rights.

NGOs should review their current policies and practices on protection
in order to ensure that they are clear in their understanding of protection
and that they are not promising more than they can deliver or being used
as a cover for the lack of effective political action. There should be honest
and self-critical reflection within organizations on whether it is possible for
NGOs to provide physical protection to communities of concern and about
the tensions between humanitarian principles and a protection-driven focus.

In addition to providing humanitarian assistance, a particular and per-
haps unique contribution that NGOs can make is to build the capacity of
communities to protect themselves. They can help strengthen community
networks, leadership, and organizational capacity, enabling local civil society
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organizations to provide essential services within their communities. Casey
Barrs has gone a step further to suggest that humanitarian actors can provide
advisers to work with communities to prepare strategies that can physically
protect them from armed groups, such as evacuation plans and alternative
livelihood strategies. International NGOs need to work more closely with
national and local NGOs in seeking more effective ways to support commu-
nity-driven protection strategies.

In early July 2010, John Holmes, under secretary-general for humani-
tarian affairs and emergency relief coordinator, gave his last report to the
UN Security Council. He said that in the decade since the council had first
focused on the protection of civilians, there had been significant develop-
ments in the normative framework. “Nevertheless,” he concluded. “I fear
all too little has changed for the better on the ground in recent years.” And
that, too, is the conclusion of this study. In spite of the growing focus on
protection within the humanitarian community, people are still in danger
of losing their lives. In spite of a plethora of international standards, supra-
national criminal standards, guidelines, manuals, and training on sexual and
gender-based violence, gender-based violence is still used against civilians
as a weapon of war. Strong humanitarian agencies such as the UN Relief
and Works Agency for Palestine Refugees in the Near East (UNRWA) could
not protect Palestinian civilians in Gaza from Israeli attack in December
2008 and January 2009. Strong pressure from donors could not force the
Sri Lankan government to evacuate civilians in its final offensive against the
insurgents in 2009.

Humanitarian agencies have a vital role to play in protecting people
affected by conflict and disasters, but they need to recognize that humanitar-
ian protection is not the same as physical security. The international com-
munity needs to hold political leaders and leaders of armed groups account-
able for protecting their own people; it should not expect humanitarian
actors to take on that role. Recognizing the limits of humanitarian action
may be a necessary first step toward measures that would ensure the physical
protection of civilians.
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““The Politics of Protection is a brilliant book, full of insights on one of the most
complex tasks facing humanitarian organizations: how to protect civilians who find
themselves caught in the midst of violence. Through her personal field experience,
and thanks to a meticulous review of existing literature, Elizabeth Ferris captures
the essence of, and the dilemmas surrounding, the notion of protection in situations
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the protection of civilians affected by conflict and violence.”
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